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BACKGROUND 


On  July  8,  1997,  the  Committee  on  House  Oversight  commissioned  a  Subcommittee  on 
Oversight  and  Investigations  project,  the  “American  Worker  at  a  Crossroads  Project”  (American 
Worker  Project),  to  study  workplace  policies  that  affect  Americans’  job  security  in  the  new 
century.  The  goal  was  not  to  propose  specific  legislation,  but  to  take  a  broad  view  of  the 
American  workplace  at  the  dawn  of  a  new  century,  and  to  begin  a  discussion  of  the  changes 
needed  to  ensure  that  this  country  remains  the  best  and  most  productive  work  environment  in  the 
world. 


INTRODUCTION 

People  devote  their  most  precious  resources  -  time  and  energy  -  to  their  work.  Work  not 
only  provides  financial  security  for  life’s  challenges  but  serves  as  an  engine  for  personal 
independence  and  creative  energy.  The  security  of  gainful  employment  and  the  freedom  to 
explore  new  opportunities  are  what  the  American  Dream  is  all  about.  The  American  people 
deserv'e  a  government  that  values  this  personal  investment  as  much  as  they  do.  They  deserve  a 
government  which  supports  their  work  with  workplace  and  training  laws  that  enable  them  to  be 
the  best  trained,  most  productive,  and  highest  value-adding  workers  in  the  world.  Creating  this 
positive  worker  environment  for  the  next  millennium  is  what  the  American  Worker  Project  is  all 
about. 


As  w’e  begin  a  new  century,  we  are  presented  with  new  opportunities  and  challenges  for 
the  American  workforce.  Today,  America’s  productivity  is  increasing  and  more  people  are 
working  than  at  any  time  in  our  nation’s  history.  America  is  leading  the  way  in  a  fast  growing, 
high-income  industry  -  high-tech.  This  industry  is  thriving  like  few  others.  Dramatic  changes  in 
technology  continue  to  lessen,  and  often  eliminate,  the  elements  of  time  and  distance  in  global 
competition.  This  opens  up  American  markets  to  foreign  competitors  while  providing  U.S. 
workers  and  producers  with  access  to  foreign  markets.  These  merging  markets,  global 
competition,  evolving  technologies,  and  many  other  dynamic  changes  are  rapidly  altering  the 
competitive  forces  within  the  U.S.  and  abroad.  We  must  adapt  if  American  workers  are  to 
maintain  their  position  of  strength  internationally. 

The  American  Worker  Project  evaluated  the  demands  placed  on  American  workers  and 
our  ability  to  compete  in  this  fast-paced  global  environment.  Equally  important,  it  assessed  how 
American  workplace  law,  much  of  which  was  developed  during  the  Depression  era,  either 
facilitates  or  inhibits  the  American  economy  and  the  ability  of  the  American  worker  to  respond 
to  the  challenges  and  opportunities  of  the  new  millennium.  While  Congress  has  recognized  the 
need  for  major  changes  in  the  regulatory  framework  for  the  telecommunications  and  financial 
industries,  workplace  law  has  remained  relatively  untouched  for  the  last  forty  years.  Today’s 
question  is,  “Are  the  laws  developed  in  a  different  era  appropriate  to  maintain  and 
strengthen  the  position  of  the  American  worker  in  the  next  millennium?” 


VII 


Today’s  American  workplace  law  is  insufficient  for  the  intense  global  competition  of  the 
new  millennium.  The  American  Worker  Project  has  outlined  at  least  four  major  weaknesses  that 
increase  cost  and  inhibit  competitiveness.  These  are: 

•  The  legal  framework  for  the  American  workplace  is  overly  complex,  burdensome, 
confusing  and  duplicative,  with  Federal,  state,  and  local  regulators  all  playing  a  role. 
Employers  must  spend  excessive  resources  complying  with  a  regulatory  maze,  which 
drains  dollars  from  investment  and  employee  salaries  and  increases  costs. 

•  In  too  many  cases,  workplace  law  is  actually  contradictory.  While  employers  strive  to 
meet  the  Family  Medical  Leave  Act,  they  may  violate  the  Americans  with  Disabilities 
Act  or  Workers’  Compensation  Laws.  Again,  this  places  a  burden  and  unnecessary  cost 
on  American  business  and  American  workers. 

•  In  today’s  high-tech  environment,  where  teamwork  is  an  essential  component  of  reducing 
costs,  lowering  cycle  time  and  increasing  competitiveness.  Depression-era  workplace  law 
places  undue  restrictions  on  management  and  front-line  worker  cooperation.  In  other 
cases,  jobs  have  evolved  to  a  point  where  traditional  job  classifications  no  longer  fit,  yet 
employers  are  still  forced  to  match  today’s  jobs  to  1930’s  labor  laws.  It  just  doesn’t 
work. 

•  As  we  approach  the  new  millennium,  workers  are  strengthening  their  marketability 
'  through  increased  flexibility  and  independence.  Although  many  are  demanding 

alternative  work  arrangements,  workplace  and  tax  laws  still  provide  preferential 
treatment  to  those  in  traditional  employee-employer  relationships. 

American  job  security  and  competitiveness  are  threatened  by  oppressive  and  outdated 
workplace  laws.  These  outdated  laws  increase  the  cost  and  uncertainty  of  doing  business  in 
America.  In  an  increasingly  competitive  and  shrinking  world,  companies  will  relocate  when 
business  interests  dictate  a  need  to  do  so.  Yjie  Federal  government  has  much  to  learn  from 

America’s  governors  and  state  legislatures.  We  must  streamline  and  update  our  regulatory 
system  to  insure  that  we  are  globally  competitive.  States  compete  against  each  other  each  and 
every  day,  knowing  that  they  are  in  a  competitive  war.  The  Federal  government  must  realize  that 
it  is  in  a  global  competitive  war  where  saving  every  penny  or  extracting  every  advantage  is 
essential.  We  must  allow  the  American  worker  to  compete  effectively,  unburdened  by  a  ball  and 
chain  of  outdated  laws. 

Complex  and  outdated  laws  are  not  working  for  America's  new  high-tech  industries,  and 
they  aren't  protecting  workers  in  long-established  industries  either.  Apparel  sweatshops,  which 
by  most  accounts  were  eradicated  in  the  U.S.  in  the  1950s,  are  thriving  once  again  in  places  like 
New  York  City  and  Los  Angeles.  The  laws,  the  agencies  responsible  for  enforcing  these  laws, 
employers,  and  the  union  responsible  for  protecting  many  of  the  workers  are  part  of  a  system- 
wide  meltdown  of  working  conditions  in  this  industry.  Six  low-wage  workers,  who  testified 
anonymously  for  fear  of  retaliation,  told  of  their  experiences  working  in  sweatshops  in  New 
York  City’s  Chinatown.  They  described  seven-day  workweeks,  deteriorating  health,  abysmal 


VIII 


working  conditions  and  corrupt  schemes  such  as  buying  their  own  paychecks.  The  existence  of 
sweatshops  is  unacceptable.  We  must  address  the  ineffectiveness  of  workplace  law. 

In  addition,  the  American  Worker  Project  and  our  Teamsters  investigation  demonstrated 
the  ineffectiveness  of  the  Labor-Management  Reporting  and  Disclosure  Act  (LMRDA)  in 
protecting  America’s  unionized  workers.  The  mandated  union  reports  are  routinely  ignored  by 
the  Department  of  Labor  and  do  not  provide  an  accurate  or  timely  appraisal  of  a  union’s  financial 
status.  They  do  not  provide  members  with  the  information  to  monitor  the  activities  of  their  own 
union. 


We  must  update  American  workplace  law  to  correct  its  clearly  identified 
shortcomings  in  meeting  today’s  needs. 

Finally,  in  an  era  where  life-long  learning  is  a  necessity,  outdated  Federal  and  state 
regulations  hinder  progressive  training  programs.  One  example  was  our  research  finding  that 
government  sponsorship  of  apprenticeship  programs  was  based,  not  on  effectiveness  or 
outcomes,  but  on  whether  or  not  the  programs  were  union  sponsored.  Tax  law  and  workplace 
law  must  allow  for  a  wide  range  of  learning  opportunities  for  people  at  all  levels  of  the  economic 
spectrum  and  stages  in  their  careers.  We  must  promote  life-long  learning  and  career 
development. 


Findings  and  Recommendations 

Meeting  competition  head-on,  through  policies  that  empower  Americans  to  dominate 
global  competition,  is  the  wisest  way  to  secure  our  future.  It  is  the  only  approach  that  will  have 
lasting  results.  This  Project  does  not  propose  to  eliminate  the  cornerstones  of  our  existing 
workplace  law,  but  to  reinforce  them  by  updating  existing  law  to  optimize  America's  competitive 
posture  in  the  global  marketplace. 

The  federal  government  must  create  an  environment  conducive  to  business,  or  companies 
and  jobs  can  and  will  go  overseas.  Policy  makers  cannot  assume  that  employers  will  stay  in  the 
U.S.  when  they  are  overburdened  with  conflicting  laws  and  regulations.  No  longer  is  it  true  that 
what  is  good  for  business  is  good  for  the  United  States.  Today’s  issue  becomes  “is  the  U.S.  good 
for  workers?”  And  “is  the  U.S.  creating  high-quality  jobs?”  On  the  federal  level,  public  policy 
must  be  crafted  with  an  eye  toward  competing  for  business  and  jobs  to  stay  in  this  country. 
American  policy  makers  must  create  an  environment  in  which  business  can  thrive.  We  must 

ensure  that  employers  want  to  do  business  in  the  U.S. 

The  American  Worker  Project  reviewed  workplace  law  in  enough  detail  to  judge  whether 
it  is  sufficient  to  deal  with  the  challenges  of  the  next  century.  Having  found  a  critical  mass  of  the 
law  insufficient,  we  began  to  develop  a  framework  for  change^  The  next  challenge  is  to  make 
the  necessary  changes  to  ensure  that  America  remains  the  most  effective  and  most  prosperous 
work  environment  in  the  world.  These  are  our  key  suggestions  for  vitally  needed  change. 

,  High-tech  and  other  American  industries  are  hampered  by  Depression-era  workplace  laws. 

These  laws  assume  an  all  male,  all  white,  40  hour  work-week  in  a  top-down  setting,  where 


IX 


employees  are  clearly  "management"  or  "worker".  For  example,  the  Fair  Labor  Standards 
Act  of  1938  imposes  antiquated  definitions  of  exempt  and  non-exempt  workers  while  the 
National  Labor  Relations  Act  of  1935  inhibits  participative  management.  Use  of  creative 
staffing  approaches  such  as  temporary,  part-time,  and  independent  contractors  finds 
impediments  in  tax  and  workplace  laws  which  impose  differing  definitions.  Congress  should 
revisit  these  definitions  and  restrictions,  and  make  the  necessary  changes  to  bring  greater 
flexibility  and  rationality  to  administration  of  these  laws. 

•  Congress  should  secure  the  future  of  today’s  worker,  who  changes  jobs  and  careers  more 
than  ever  before,  by  ensuring  that  laws  are  flexible  and  tax  neutral  in  allowing  benefits  to  be 
tied  to  either  the  employer  or  the  employee.  Specifically,  Congress  should  investigate 
providing  a  legal  option  for  employees  to  carry  a  range  of  vested  benefits  from  job  to  job  for 
the  duration  of  their  careers. 

•  Conflicting  and  contradictory  workplace  laws  confuse  those  covered  by  them,  hinder  their 
efforts  to  comply  and  deter  from  their  effectiveness  and  efficiency.  Federal  and  state 
governments  should  develop  a  process  to  streamline  laws  and  reduce  regulatory  costs. 
Congress  should  pass  legislation  acknowledging  that  compliance  with  one  regulation  may 
actually  lead  to  violation  of  another  and  safeguard  those  who  are  in  compliance  with  one  of 
the  standards.  Agencies  should  end  their  parochialism  and  instead  coordinate  their 
implementation  of  laws  to  avoid  such  conflicts  and  contradictions. 

•  The  resurgence  of  sweatshops  in  the  apparel  industry  highlights  a  disturbing  trend.  The 
federal  government  must  re-evaluate  its  model  of  enforcement,  considering  new  approaches 
such  as  independent  monitoring  programs.  In  a  related  area,  the  Garment  Industry  Proviso 
[NLRA,  Section  8(e)]  presents  a  significant  departure  from  other  areas  of  the  law  and 
requires  that  Congress  review  the  special  exemption  and  revise  as  necessary. 

•  In  fairness  to  union  members,  government  monitors  and  union  leadership.  Congress  should 
evaluate  current  requirements  for  union  financial  disclosure  under  the  Labor-Management 
Reporting  and  Disclosure  Act.  As  appropriate.  Congress  should  update  requirements  and 
practices  to  ensure  that  the  information  provided  is  informative,  useftil,  accurate,  timely  and 
complete. 

•  This  country,  already  suffering  from  a  severe  shortage  of  qualified  workers,  continues  to 
produce  graduates  unqualified  to  compete  in  the  workplace.  The  Subcommittee  on  Oversight 
and  Investigations  Report  entitled  “Education  at  a  Crossroads”  provides  recommendations  on 
how  we  can  improve  the  educational  system  to  meet  the  needs  of  our  students. 

•  The  realities  of  the  new  economy  require  workers  to  continue  learning  throughout  their 
careers.  Tax  and  workplace  laws  should  encourage  employers  to  provide,  and  employees  to 
partake  in,  opportunities  for  life-long  learning. 

With  these  and  other  changes,  we  can  meet  the  challenges  of  a  new  century.  With  these 

and  other  changes,  we  will  secure  the  future  for  ourselves  and  our  children. 


X 


American  Worker  Project: 

Securing  the  Future  of  America’s  Working  Families 

The  Setting 
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THE  FACTORS  THAT  ARE  SHAPING 
THE  21ST  CENTURY  WORKPLACE 


Introduction 

Dramatic  change  has  placed  the  American  workforce  in  a  state  of  transition. 
Understanding  change  and  preparing  for  it,  adapting  our  national  policy  to  meet  change  and  to 
retain  a  strong  and  viable  economy  in  the  midst  of  global  competition,  is  what  this  report  is 
about.  To  better  understand  the  elements  that  are  driving  workplace  changes  in  the  new  century, 
we  turned  to  the  Hudson  Institute,  a  private  organization  noted  for  its  futures  research.  The 
Institute  analyzed  the  Census  Bureau  and  Bureau  of  Labor  Statistics  projections  and  identified 
the  key  trends  discussed  in  this  chapter.’ 


Rapid  Technological  Change 

The  Technological  Revolution  continues  to  change  almost  every  facet  of  American 
society.  The  microchip,  the  driving  force  behind  a  computer,  is  expected  to  hold  125  million 
transistors  before  the  beginning  of  the  next  century,  up  from  65,000  in  the  late  1970s.  Moore  s 
Law,  the  concept  that  chip  density  will  double  every  1 8  months,  is  as  good  as  it  gets  in  predicting 
the  future  of  the  Technological  Revolution.  All  we  can  predict  is  that  change  will  occur  more 
rapidly  than  most  Americans  could  possibly  anticipate. 


Number  of  transistors  packed  onto  a  single  Intel  microprocessor; 
5  models  and  dates  of  their  introduction 
Computer  Power  Doubling  Every  18-20  Months 
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Currently  the  MIT  Media  Laboratory  is  working  on  195  different  projects.  Here  are  a 
few  examples: 

•  Personalized  ID  tokens:  Tired  of  having  to  remember  twenty  passwords  in  order  to 
access  everything  from  your  computer  to  your  bank  account?  MIT  has  designed  a  plastic 
token  the  size  of  a  poker  chip  bearing  an  individual's  name  and  image. ^ 

•  Wearable  computers:  Fabric  sensors,  threads  that  conduct  a  charge,  make  it  possible  to 
wear  a  keypad,  microprocessor,  and  two  speakers  capable  of  playing  32  different 
synthesized  instruments  or  voices.  Weighing  only  four  pounds  total,  these  computer 
components  can  be  cleverly  disguised  in  one's  clothing.'’ 

\ 

•  LEGO  robots:  Children  1 1  and  up  are  now  able  to  design  and  program  real  robots  to 
move,  act,  and  “think”  on  their  own.  The  typical  robot  is  smaller  than  a  shoebox,  capable 
of  moving  across  a  room  to  pick  up  a  soda  can,  and  returning  to  its  original  starting  point. 
Children  use  their  home  computers  to  write  a  code  of  instructions  for  the  robot  which  can 
then  be  downloaded  onto  a  RCX  microcomputer  encased  in  a  LEGO  brick  about  the  size 
of  a  pack  of  cigarettes.  The  microcomputer  is  the  brain  that  runs  the  robot,  a  robot  that 
can  be  built  from  700  LEGO  pieces.^ 

•  Personal  health  monitoring:  Still  in  the  early  stages,  this  invention  consists  of  a  four- 
pound  pack  to  be  worn  while  participating  in  marathons  and  mountain  climbing.  The 
pack  transmits  information  via  the  Internet  to  a  lab  that  logs  the  information.  Just  as  a 
black  box  records  the  activities  of  an  airplane,  MIT  is  working  on  turning  the  four-pound 
pack  into  a  wristwatch  capable  of  measuring  pulse,  respiration,  temperature,  heartbeat, 
and  other  vital  health  data  of  an  individual  participating  in  physical  activity.® 


Moore’s  Law,  the  MIT  Media  Laboratory  projects,  and  the  rapid  gro\\th  of  the  high-tech 
industry  as  described  in  a  separate  chapter  in  this  report,  all  are  indicators  that  rapid 
technological  change  will  continue  to  occur.  These  changes  are  important  because  they  will 
affect  almost  every  other  aspect  of  the  American  economy. 


Globalization 

Technological  advances  have  left  no  segment  of  the  American  economy  untouched.  In 
particular,  telecommunications  and  transportation  costs  have  declined  dramatically  due  to  the 
ability  of  these  two  industries  to  provide  faster,  cheaper  service.  The  rise  of  the  Internet  and 
other  telecommunication  technologies  have  reduced  the  costs  of  communicating. 
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Decrease  in  Costs  of  Telecommunications 
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The  reduction  in  transportation  costs  has  and  will  continue  to  create  more  global 
competition  for  American  workers  in  a  variety  of  industries.  Some  of  the  implications  of  lower 
transportation  costs  for  American  workers  include: 

Industries  that  employ  unskilled  American  workers  are  likely  to  face  increasing 
competition  from  goods  produced  in  other  countries.  This  competition  is  a  result  of  cheaper 
labor  costs  and  reductions  in  transportation  costs.  (On  average,  American  unskilled  textile 
workers  earn  nearly  five  times  as  much  as  their  counterparts  in  developing  countries.)’ 

•  Technological  changes  and  cheaper  telecommunications  costs,  however,  will  enable 
America's  high-tech,  high-wage  workers  to  supply  goods  and  services  to  consumers  all 
around  the  world,  increasing  the  amount  of  such  jobs  available  in  this  country.* 

•  Low-skill  workers  in  developing  countries  are  expected  to  increase  their  purchasing 
power  as  the  goods  they  produce  are  sold  to  an  expanding  world  market  of  consumers. 
This  will  create  a  greater  consumer  market  for  American  business.^ 


Aging  Population 

The  first  major  demographic  trend  to  have  profound  implications  on  American  society 
will  be  the  explosion  of  the  elderly  population  (age  65  and  over)  by  the  middle  of  the  next 
century.  Here  are  a  few  demographic  trends  to  expect  over  the  next  fifty  years; 

•  Until  2010,  the  elderly  population  is  projected  to  grow  more  slowly  than  ever  before  in 
U.S.  history.  From  1990  to  2010,  it  will  only  increase  1.3  percent  annually,  a  decrease 
from  the  average  annual  growth  of  2.3  percent  from  1950  to  1990.'° 
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•  After  2010,  the  elderly  population  will  increase  dramatically  from  representing  13.2 
percent  of  the  population  in  2010  to  20  percent  in  2030,  an  increase  of  30  million  elderly 
people.  Most  of  this  expected  increase  is  attributable  to  the  survivors  of  the  baby  boom 
generation  reaching  65  and  over.  In  1995,  there  were  4.1  times  as  many  people  between 
ages  25  and  64  as  there  were  over  65.  By  2030,  there  will  only  be  2.3  times  as  many.” 

•  Increases  in  the  elderly  population  after  2030  are  expected,  with  all  of  the  increase  due  to 
longer  life  expectancy.  In  1995,  3.6  million  people  were  projected  to  be  85  years  and 
over.  By  2050,  18.2  million  people  are  expected  to  be  over  85.  In  1995,  nearly  21  out  of 
every  100  people  were  over  64.  By  2050,  36  out  of  100  are  people  are  expected  to  be  65 
and  over.” 


The  number  of  people  between  the  ages  of 
25  and  64  for  every  person  over  65 


A  growing  number  of  elderly  people  as  a  percentage  of  the  population  will  have 
innumerable  social  and  economic  consequences  for  the  future,  not  the  least  of  which  are  the  need 
for  long-term  financial  security  and  quality,  affordable  health  care.  In  addition,  policy-makers 
must  find  ways  to  encourage  the  active  participation  and  acceptance  of  the  elderly  in  the 
workforce.  One  reason  for  this  is  that  working  elderly  usually  depend  on  society  less  than  retired 
people.  Another  reason  is  that  the  birth  rate  will  be  declining.  The  increasing  elderly  population 
could  help  diminish  the  loss  of  productivity  from  a  decreasing  rate  of  population  growth. 
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Shrinking  Workforce 


As  noted  above,  another  significant  trend  likely  to  impact  American  society  in  the  next 
century  is  the  annual  population  and  labor  force  growth  rate: 

•  Between  1986-96,  the  labor  force  grew  at  an  annual  rate  of  2.1  percent.  Between  1996- 
2006,  the  rate  is  expected  to  decline  to  1.1  percent  annually.'^ 

•  The  slow  labor  force  growth  rate  will  primarily  be  due  to  a  decrease  in  annual  growth  of 
population  expected  to  hover  around  0.8  percent  between  1996-2006.“' 

•  More  women,  immigrants,  and  minorities  are  expected  to  enter  the  workforce,  keeping 
the  labor  force  rate  above  the  population  growth  rate.'^ 

•  The  population  is  expected  to  enter  the  next  century  growing  at  its  slowest  rate  since  the 
1930s.'* 


Annual  Average  Percent  Change  in  Population 
_ During  Decade:  1900  to  2050 _ 


i.t 


Source:  Census  Bureau 


The  anticipated  decline  in  labor  force  growth  over  previous  years  will  have  profound 
implications  on  the  productive  output  of  the  United  States.  As  mentioned  earlier,  a  constant 
influx  of  immigrants  and  greater  labor  force  participation  by  the  growing  elderly  population  can 
minimize  the  effects  of  a  slow  population  growth  rate.  A  more  efficient  workforce,  one  that  can 
operate  in  a  climate  of  innovation  and  flexibility  without  excessive  government  interference  will 
also  increase  productivity. 
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Diversity  of  the  Workforee 


The  American  workforce  is  also  likely  to  become  more  racially  and  ethnically  diverse  in 
the  future,  meaning  that  the  percentages  of  the  minorities  in  contrast  to  the  whole  population  will 
increase: 


•  In  1986,  the  white  non-Hispanic  share  of  the  workforce  was  80  percent.  In  2006,  it  is 
expected  be  73  percent. 

•  In  1986,  the  Hispanic  share  of  the  workforce  was  7  percent.  In  2006,  it  is  expected  to  be 
12  percent.'* 

•  In  1986,  Asians,  Pacific  Islanders,  American  Indians,  and  Alaska  Natives  accounted  for  3 
percent  of  the  workforce.  In  2006,  they  will  account  for  nearly  5.5  percent  of  the 
workforce.'^ 


Composition  of  the  American  Workforce,  By  Ethnic  Group 


White  non-Hispanic 

1995 

Oriental  non-Hispanic 

Jft  1995 

4^  2020 

6% 

Black  non-Hispanic 

M 

SAm  11% 

2020 

11% 

Hispanic 

2020 

14% 

Source:  Bureau  of  Labor  Statistics  and  Hudson  Institute 


More  diversity  in  the  workplace  will  bring  many  benefits,  opportunities  and  challenges. 
To  comply  with  equal  opportunity  laws,  many  employers  will  have  to  be  innovative  in  their 
recruiting  efforts.  Linguistic  and  other  cultural  differences  will  also  present  challenges. 
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Key  U.S.  Industries  and  Changes  in  Those  Industries 

The  impact  of  the  Technological  Revolution  and  the  global  competition  it  has  spawned  is 
best  measured  by  tracing  the  history  of  industries  of  which  the  economy  is  composed.  Due  to 

U.S  government's  classification  of  the  U.S.  economy  by  industry,  one  can  measure  the  changes 
m  the  past  50  years  or  so. 


Agriculture,  Forestry,  and  Fishing'*’ 

•  In  1938,  agriculture,  forestry,  and  fishing  employed  nearly  22  percent  of  the  workforce. 

•  In  1997,  slightly  fewer  than  3  percent  of  the  workforce  was  employed  by  the  industry. 

•  In  1947,  agriculture,  forestry,  and  fishing  accounted  for  8.5  percent  of  the  Gross 
Domestic  Product  (GDP). 

•  In  1996,  it  accounted  for  only  1.7  percent  of  the  nation's  productive  output. 

•  In  1950,  12.2  percent  of  the  population  lived  on  farms. 

•  In  1998,  only  1.9  percent  lived  on  farms. 

•  Number  of  farms  that  use: 
computers:  83.8  percent 
cellular  phones:  73.2  percent 
fax  machines:  41.9  percent 
the  Internet:  32.2  percent 

Automotive" 

•  In  1939,  the  motor  vehicle  and  equipment  industry  employed  1.2  percent  of  the 
workforce. 

•  In  1 998,  it  employed  0.8  percent  of  the  workforce. 

•  In  1 94 1 ,  52  percent  of  public  urban  roads  were  unpaved. 

•  In  1995,  4  percent  of  public  urban  roads  were  unpaved. 

•  In  1950,  there  were  over  49  million  vehicles  registered  in  the  U.S. 

•  In  1 996,  there  were  over  229  million  vehicles  registered. 

•  Innovations  introduced  in  1938  included  electric  turn  signals,  sliding  sunroofs,  and 
steering-column  gearshifts. 

•  The  latest  innovations  include  Global  Positioning  System  Locators  that  navigate  a 
vehicle's  direction,  Buicks  that  automatically  maintain  a  safe  distance  from  vehicles 
ahead,  and  seat  cushions  that  sense  the  weight  distribution  of  the  driver  or  passenger  and 
quickly  adjust  the  shape  of  as  many  as  eight  internal  cushions,  with  built-in  seatbelt 
attachments  and  side  airbags.  - 
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Banking^^ 


•  In  1938,  there  were  72  bank  mergers. 

•  In  1996,  there  were  473. 

•  In  1938,  there  were  74  bank  failures. 

•  In  1996,  there  were  5. 

•  In  1938,  there  were  150  FDIC-insured  commercial  banks. 

•  In  1 997,  there  were  9,215. 

Construction^^ 

•  In  1938,  2.4  percent  of  the  workforce  was  employed  in  the  construction  industry. 

•  In  1998,  4.4  percent  were  construction  employees. 

•  In  1947,  the  industry  accounted  for  0.37  percent  of  the  GDP. 

•  In  1996,  it  accounted  for  4  percent. 

•  In  1978,  the  cost  of  a  median  priced  home  was  $55,700. 

•  In  1 996,  a  median  priced  home  cost  $  1 40,000. 

•  New  homes  consume  half  as  much  energy  as  homes  built  prior  to  1980. 

Energy^'’ 

•  Prior  to  the  1950s  coal  and  wood  consisted  of  the  majority  of  household  energy 
consumption. 

•  Currently,  most  homes  use  natural  gas  and  electricity. 

•  Twenty  new  cars  today  are  needed  to  produce  the  tailpipe  pollution  of  one  new  car  in  the 
1960s. 

•  Homes  built  between  1988-93  use  one-fifth  less  energy  than  homes  built  before  1980. 

•  Fuels  made  from  fast-growing  trees,  shrubs,  and  grasses  may  replace  oil. 

•  Energy  crops  are  being  converted  into  liquid  fuels  to  power  vehicles  on  U.S.  roads. 

Manufacturing^^ 

•  In  1939,  23.8  percent  of  the  workforce  was  employed  by  the  manufacturing  industry. 

•  In  1998,  15.2  percent  were  in  manufacturing. 

•  Increase  in  overall  productivity  in  manufacturing  since  1960:  285  percent 

•  Increase  in  overall  productivity  for  private  non-farm  economy  since  1960: 

1 88  percent 
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•  Technology  has  aided  manufacturing  in  numerous  ways; 

•  Engineers  can  develop  new  products  on  computer  screens  and  transmit  plans  directly  to 
the  factory  floor  for  production 

•  Statistical  quality  control  reduces  defect  rates 

•  Just-in-time  inventory  control  led  to  more  efficient  deliveries 

Mining^^ 

•  In  1938,  the  mining  industry  employed  2  percent  of  the  workforce. 

•  In  1998,  the  industry  employed  0.46  percent  of  the  workforce. 

•  In  1947,  the  industry  contributed  to  2.8  percent  of  the  GDP. 

•  In  1996,  the  industry  accounted  for  1 .5  percent. 

•  Percent  of  land  touched  in  U.S.  by  mining:  less  than  one-fourth  of  1  percent. 

•  Decline  in  sulfur  dioxide  emissions  since  1973:  28  percent. 

•  Amount  of  coal  combustion  by-products  recycled  and  used  in  cement  production,  road 
construction,  and  roofing  each  year  as  of  1996:  21  million  tons. 


Steel” 


•  In  1947,  fabricated  metal  products  and  primary  metal  industries  employed  4  percent  of 
the  workforce. 

•  In  1 998,  the  industries  employed  1.8  percent  of  the  workforce. 

•  In  1947,  the  steel  industry  accounted  for  4  percent  of  the  GDP. 

•  In  1 996,  the  steel  industry  accounted  for  2  percent. 

•  If  the  Sears  Tower  were  built  today  instead  of  1974,  it  could  be  built  with  35  percent  less 
steel. 

•  Steel  recycling  saves  enough  energy  to  electrically  power  about  one-fifth  of  U.S. 
households  for  one  year. 

Textile^* 


•  In  1939,  the  textile  mill  products,  apparel,  and  other  textile  products  industries  accounted 
for  4.7  percent  of  total  employment. 

•  In  1998,  the  industries  accounted  for  1 .1  percent  of  employment. 

•  In  1947,  textile  industries  accounted  for  3.3  percent  of  the  GDP. 

•  In  1996,  the  industries  accounted  for  0.68  percent  of  the  GDP. 

•  In  1900,  cotton  yielded  120  pounds  per  acre. 

•  In  1996,  cotton  yielded  600  pounds  per  acre. 
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Findings  and  Recommendations 

The  trends  noted  in  this  chapter  point  to  an  economy  that  will  continue  to  change 
dramatically.  To  adapt,  this  country  must  develop  a  strategy  for  workplace  excellence, 
welcoming  change  as  a  necessary  ingredient  to  maintaining  a  healthy  and  robust  economy. 
Our  workplaces  have  already  begun  the  transition  from  an  industrial  age  past  to  a  high- 
tech  future;  our  laws  must  do  the  same,  or  we  will  face  the  possibility  of  losing  our  leading 
position  in  a  global  economy. 


^  RICHARD  W.  JUDY  and  CAROL  D'AMICO,  WORKFORCE  2020  (Hudson  Institute  1997). 
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THE  EMERGING  HIGH-TECH  INDUSTRY: 
THE  JOBS  KEEP  COMING 


Introduction 


American  Worker  Project’s  first  case  study  examines  the  innovative  high-tech 
industry.  Thanks  to  this  industry,  we  live  in  an  age  in  which  more  people  surf  on  the  Internet 
than  on  water.  If  the  price  of  a  $10,000  automobile  bought  in  1975  declined  as  rapidly  as 
computers,  a  car  would  have  cost  45  cents  in  1995.’  The  industry  responsible  for  these 
innovations  is  changing  the  way  Americans  do  business  everywhere.  It  is  changing  the  way 
Americans  live  everywhere. 

The  American  Electronics  Association  defined  45  high-tech  industries  and  published 
statistics  which  included: 


•  4.3  million  workers  employed  in  1996. 

•  1.9  million  of  those  employed  in  manufacturing,  larger  than  any  other  industry. 

•  The  high-tech  industry  represented  6. 1  percent  of  U.S.  Gross  Domestic  Product  in  1 996. 

•  $49,586  average  wage  annually  to  high-tech  worker  in  1996,  as  compared  to  $28,600  for 
a  private-sector  non-high-tech  worker. 

•  $866  billion  in  sales  in  1 996,  larger  than  any  other  industry. 

•  Sales  grew  57  percent  between  1990  and  1996. 


•  $150  billion  in  goods  exported  in  1996,  making  it  the  nation's  leading  exporter. 


The  growth  of  the  Silicon  Valley,  the  high-tech  industry  capital  of  the  world,  has  been 
equally  impressive: 

•  Eleven  companies  are  created  every  week.^ 

•  Production  of  computers  and  semiconductors  account  for  45  percent  of  U.S.  industrial 
growth.^ 

•  Wages  grew  5.1  percent  in  1996,  five  times  the  national  average.'’ 
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The  Culture  Clash:  High-Tech  Versus  the  Public  Sector 

The  perception  of  employees  in  the  high-tech  sector  and  the  public  sector  could  hardly  be 
more  different.  In  the  high-tech  sector  where  product  cycles  occur  every  90  days  (one  web  year), 
entrepreneurs  risk  failure  everyday  on  new  and  innovative  ideas.  They  prefer  failure  to  not 
trying,  seeing  risk  as  the  means  to  achieve  increased  productivity  and  efficiency.  The  company 
culture  breeds  energetic  employees  willing  to  work  long  hours  to  finish  products.  In  this 
environment,  employees  are  viewed  as  individuals  who  are  judged  on  merit  and  the  intellectual 
assets  they  bring  to  their  companies.  Their  loyalty  is  not  assumed;  it  is  cultivated  with  constant 
training  and  upgrading  of  skills,  generous  pay,  and  lucrative  benefits. 

The  public  sector  is  still  trying  to  cope  with  the  existence  of  the  new  kid  on  the  block,  the 
high-tech  sector.  As  the  public  sector  slowly  creates  and  enforces  laws  and  regulations,  it 
clashes  with  the  fast-paced,  innovative  high-tech  sector.  And  while  the  high-tech  industry 
prepares  itself  for  the  challenges  of  the  next  century,  the  public  sector  still  clings  to  workplace 
laws  intended  for  the  economy  of  the  first  half  of  the  century. 


Issues  of  Concern  to  the  High-Tech  Industry 

The  high-tech  industry  is  currently  lobbying  to  have  a  number  of  workplace  laws 
abolished  or  changed.  Here  are  some  of  the  issues  that  pertain  to  those  laws: 

•  Skills  Gap:  According  to  employers  in  the  high-tech  industry,  too  few  Americans  possess 
the  skills  to  fill  many  of  the  available  jobs.  The  gap  is  largely  attributed  to  an  inadequate 
education  system.  The  result  is  that  employers  are  looking  overseas  to  meet  immediate 
high-tech  skills  needs,  and  the  federal  government  has  responded  with  a  dramatic 
increase  in  the  H-IB  visa  cap. 

•  Flexible  Work  Arrangements:  Technological  advances  and  changing  social  demographics 
have  contributed  to  an  increase  in  workers  preferring  flexible  work  schedule 
arrangements.  With  more  women  in  the  workplace,  more  ^workers  have  child-care 
responsibilities.  Since  some  high-tech  jobs  don’t  require  the  worker  be  physically 
present  at  the  work-site,  more  workers  prefer  to  conduct  business  at  home.  Many  high- 
tech  companies  are  willing  to  accommodate  worker  requests,  but  the  Fair  Labor 
Standards  Act  and  other  workplace  laws  prevent  them  from  doing  so.  Other  industries 
are  also  affected  adversely  by  these  workplace  laws  which  will  be  discussed  in  detail 
throughout  this  report. 

•  Retention  of  Valuable  Workers:  In  the  competitive  high-tech  industry  where  jobs  are  now 
plentiful  and  the  workers  to  fill  them  are  not,  companies  are  fiercely  competing  against 
each  other  to  retain  their  best  workers.  The  Innovative  Workplace  Section  of  this  report 
details  some  of  the  lengths  companies  will  go  in  order  to  keep  their  best  workers. 
Unfortunately,  some  of  the  benefits  companies  want  to  bestow  on  their  workers  fall 
within  the  “gray”  areas  of  the  law.  Whether  it  is  workers'  compensation,  training,  or 
retirement  benefits,  many  companies  have  to  hire  scores  of  lawyers  to  figure  ways  around 
the  law  to  reward  their  employees  appropriately.  Some  small  businesses  do  not  bother 
trying. 
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The  Rise  of  the  Internet 


One  of  the  most  surprising  developments  in  the  high-tech  industry  has  been  the  rise  of  the 
Internet.  A  few  statistics  highlight  the  significance  of  the  Internet  as  a  valuable  business  tool: 

•  Electronic  commerce  is  expected  to  reach  about  $350  billion  by  2002,  from  an  estimated 
$22  billion  this  year.^ 

•  The  Internet  reduces  costs  of  sales  5  to  1 0  percent.^ 

•  Forty-five  percent  of  U.S.  households  now  own  a  PC,  while  60  percent  of  homes  with 
children  have  PCs.^ 

•  Business  Week  estimates  that  doing  business  on  the  Internet  could  boost  the  nation's  gross 
domestic  product  by  $10  billion-$20  billion  annually  by  2002.* 


Taxes  and  the  Internet 

Clearly,  these  statistics  indicate  the  importance  of  the  Internet  to  the  American  economy. 
One  result  has  been  state  and  federal  debate  on  options  for  taxing  Internet.  If  the  U.S. 
government  intends  to  create  the  ideal  work  environment  for  business,  especially  in  the  rapidly 
growing  Internet  realm,  it  obviously  should  review  the  kind  of  taxation  that  has  stifled  economic 
growth  elsewhere. 


High-Tech  Research  and  Development 

Research  and  development  (“R&D”)  funding  for  the  high-tech  industry  is  also  likely  to 
be  a  widely  debated  issue  in  the  coming  years.  (Data  are  not  available  for  a  comparison  of  R&D 
funding  by  industry  among  nations.  Only  a  comparison  of  total  funding  is  available.)  There  has 
been  a  trend  toward  greater  private  sector  spending  on  R&D  and  less  government  spending.  In 
1996,  U.S.  companies  spent  $113  billion  (62  percent)  on  R&D  as  compared  to  $61.9  billion  (34 
percent)  by  government,  an  all-time  low.  Detailed  information  on  R&D  spending  by  the  industry 
for  1995  shows  that  high-tech  companies  spent  $40  billion  (37  percent)  of  the  $109  billion  spent 
by  all  companies  on  R&D  funding.  High-tech  companies  were  spending  42  percent  more  on 
R&D  funding  than  in  1 990.^ 

The  U.S.  should  consider  its  current  investment  in  research  and  development.  As  a 
percentage  of  the  gross  domestic  product,  Japan  expends  more  on  non-defense  R&D  than  the 
U.S.  Japan  has  pledged  from  1995  to  2000  to  double  its  R&D  funding  every  year.  So  far,  Japan 
is  following  course.  China  plans  to  triple  its  R&D  by  2000.^°  For  the  first  time  in  the  postwar 
era,  the  U.S.  could  enter  the  2 Century  spending  less  on  R&D  than  its  competitors.** 
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Proponents  of  government  spending  claim  that  it  provides  long-term  benefits  not  just  to 
the  high-tech  industry,  but  to  all  Americans.  Opponents  argue  that  government  shouldn  t  be 
subsidizing  what  very  profitable  private  sector  corporations  can  afford  on  their  own.  The  FY 
1999  Omnibus  Appropriations  Act  contains  an  extension  of  the  R&  D  tax  credit  through  June 
1999.  The  government  must  establish  a  clearly  thought  out  and  consistent  policy  on  this  issue. 


High-Tech  Job  Projection  and  Worker  Shortages 

Perhaps  the  most  worrisome  trend  in  the  U.S.  high-tech  industry  is  the  gap  between  the 
number  of  available  jobs  expected  and  the  number  of  workers  able  to  fill  them.  The  gap  will 
continue  as  long  as  the  high-tech  industry  continues  its  rapid  growth,  and  fewer  and  fewer 
undergraduate  and  graduate  students  are  majoring  in  technical  fields. 

The  following  data  are  an  estimate  of  claimed  vacancies  for  information  technology  jobs 
(in  this  case:  programmers,  systems  analysts,  and  computer  engineers/scientists)  across  104,000 
U.S.  companies  with  100  or  more  employees: 

•  There  are  currently  346,000  vacant  information  technology  jobs  available. 

•  There  are  approximately  three  vacancies  per  company. 

•  There  is  one  vacancy  for  every  ten  employees  in  information  technology.*"^ 


Businesses  unable  to  find  employees  with  the  necessary  skill  levels  often  suffer,  as  does 
the  economy.  One  case  study  of  an  electronics  component  manufacturer  seeking  to  open  a  new 
plant  in  Pennsylvania  exemplifies  the  problem: 

•  Due  to  skill  shortages,  the  company  decreased  its  hiring  plans  by  one-third.*^ 

•  Total  personal  income  would  have  been  30  percent  higher  if  the  company  had  hired  the 
number  of  people  called  for  in  the  original  plan,  resulting  in 'more  tax  dollars  for  the 
public  sector  and  more  income  within  the  local  economy.*^ 


Future  job  growth  in  the  high-tech  sector  is  expec':ed  to  explode: 


The  computer  and  office  equipment  industry  is  projected  to  be  the  fastest  growing 
industry  between  1996  and  2006,  with  an  annual  growth  rate  of  nearly  15  percent.*^ 


•  Jobs  for  database  administrators,  computer  support  specialists,  and  computer  scientists 
are  expected  to  increase  by  1 18  percent  by  2006.*^ 

•  Jobs  for  computer  engineers  are  expected  to  jump  109  percent  by  2006.*^ 

•  Jobs  for  system  analysts  will  double,  totaling  more  than  1  million  by  2006.^** 
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the  numbers  of  U.S.  citizens  who  will  be  qualified  to  fill  these  jobs  are 
rapidly  declining.  Fewer  and  fewer  Americans  are  graduating  with  adequate  technical  training: 

•  Between  1985  and  1997,  the  number  of  bachelor's  degrees  awarded  to  engineering  majors 
decreased  16  percent.^ 

•  Between  1985  and  1995,  the  number  of  bachelor's  degrees  awarded  to 
mathematics/computer  science  majors  decreased  29  percent. 

•  In  1997,^  48  percent  of  all  Ph.D.s,  42  percent  of  master's  degrees,  and  11  percent  of 
bachelor's  degrees  in  computer  engineering  and  electrical  and  electronic  engineering 
given  by  U.S.  universities  were  awarded  to  foreign  nationals. 

•  A  recent  study  shows  that  only  3  percent  of  high  school  graduates  want  to  enter  a 
computer  related  field  after  high  school. 


The  Future  of  High-Tech 

The  high-tech  industry  will  continue  to  grow  and  the  United  States  should  take  advantage 
of  its  growth.  A  few  facts  demonstrate  why: 

•  In  a  1998  survey,  35  percent  of  all  U.S.  adults  said  they  use  the  Internet,  an  increase  of 
340  percent  from  three  years  ago.^^ 

•  The  U.S.  leads  the  world  in  computer  use.  Between  1991  and  1996,  computer  use 
increased  73  percent,  representing  36  percent  of  computers  used  worldwide.^^ 

•  By  the  year  2000,  computer  use  in  the  U.S.  is  projected  to  reach  161  million,  up  from  107 
million  in  1996.^’ 


Findings  and  Recommendations 

In  the  high-tech  industry,  products  are  not  limited  by  time  and  distance.  Products  can  be 
developed  anywhere  in  the  world  and  be  delivered  almost  instantaneously  via  computer.  The 
origin  of  such  products  is  transparent  to  businesses  and  to  the  ultimate  consumer.  These 
dynamics  create  incredible  challenges  and  opportunities  for  America  in  the  2U‘  Century. 

If  America  is  to  continue  to  be  competitive  in  the  2U^  Century,  it  must  embrace  economic 
change.  Our  nation's  leaders  must  develop  a  strategy  for  excellence  that  recognizes  the  necessity 
of  change  for  the  growth  of  our  economy.  The  growth  of  the  high-tech  industry,  as  described  in 
this  chapter,  is  one  such  change.  Yet,  despite  the  promising  job  opportunities  and  high  wages 
offered  by  the  high-tech  industry,  today's  students  -  tomorrow's  workforce  -  are  not  acquiring 
the  skills  necessary  to  take  advantage  of  it.  Our  federal  government  can  do  better.  Our  nation's 
leaders  must  ensure  that  America  has  a  workforce  qualified  and  trained  to  take  advantage  of 
tomorrow's  opportunities.  Our  educational  system  must  improve  in  preparing  workers  to  enter 
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the  workforce.  And  government  policies  must  support  life-long  learning  so  that  workers  can 
meet  the  challenges  of  a  changing  workplace. 

In  addition,  government  must  recognize  that  today's  high-tech  workers  may  require 
different  working  arrangements  than  those  of  the  industrial  age.  Policy-makers  must  review  and 
revise  existing  legislation  and  regulation  to  eliminate  out-dated  and  inflexible  mandates  while 
preserving  necessary  worker  protections. 

Elements  of  the  1 997  budget  agreement  —  a  moratorium  on  new  Internet  taxes,  increases 
in  the  H-IB  Visa  cap  —  show  that  our  policy-makers  realize  the  importance  of  the  high-tech 
industry  to  our  nation's  economy.  Our  nation's  workforce  and  policy-makers  can  ill-afford  to 
disregard  an  industry  that  holds  so  much  promise  fof  the  future. 


*  RICHARD  W.  JUDY  and  CAROL  D'AMICO,  WORKFORCE  2020,  (Hudson  Institute  1997). 

^  How  It  Really  Works,  Business  Week,  August  7,  1997. 

^  Michael  Mandel,  Taking  Its  Place  In  The  Pantheon,  Business  Week,  August  7,  1997. 

Business  Week,  August  25,  1997. 

^  COMPUTER  SYSTEMS  POLICY  PROJECT,  GUIDE  TO  GLOBAL  ELECTRONIC  COMMERCE 
READINESS,  (July  1998). 

^Id. 

’Id. 

*Id. 

^  AEA,  CYBERNATION. 

The  amount  of  dollars  invested  by  foreign  countries  in  R&D  is  unavailable. 

"  Id. 

Information  Technology  Association  of  America  and  Virginia  Polytechnic  Institute  and  State  University, 
Executive  Briefing  of  a  Study  on  IT  Workforce  Shortages.  Findings  are  based  on  responses  to  a  telephone  survey  of 
532  representatives  of  companies  which  employ  information  technology  workers. 
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National  Alliance  of  Business,  High  Stakes,  High  Skills,  Workforce  Economics,  September  1997. 
Id. 

Michaela  Platzer,  America's  High-Tech  Workforce,  AEA,  June  1998. 
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Associated  Press,  Interest  Low  in  Computer  Majors,  USA  Today,  August  19,  1998. 
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THE  GARMENT  INDUSTRY:  THE  JOBS  KEEP  LEAVING 


Introduction 

The  American  Worker  Project  selected  the  apparel  industry  for  its  second  case  study 
because  this  industry  was  once  among  the  largest  manufacturing  employers  in  the  United  States. 
Along  with  its  sister  industry,  the  textile  industry,  the  manufacturing  concerns  involved  in  this 
business  once  employed  in  excess  of  2.5  million  workers.' 


Background:  Global  Competition  in  the  Apparel  Industry 

During  the  1950s,  the  textile  and  garment  industries  began  to  face  increased  competition 
from  abroad,  as  overseas  manufacturers  increased  their  imports  into  the  United  States  and  began 
to  enlarge  their  share  of  the  market.  As  a  very  powerful  and  diverse  employer  operating  in  many 
congressional  districts,  with  key  allies  in  Congress,  these  industries  chose  to  face  competition 
from  abroad  by  turning  to  the  political  arena  where  they  sought  trade  protections.  These  efforts 
met  with  success  for  many  years. 

At  the  same  time  these  industries  invested  so  much  energy  in  efforts  to  secure  trade 
protections,  they  witnessed  steady  job  losses.  For  instance,  between  1973  and  1992, 
employment  in  the  domestic  apparel  industry  fell  from  1,400,200  to  985,300.  In  just  a  one-year 
period,  betw'een  September  1997  and  September  1998,  employment  in  this  industry  fell  by 
68,000  jobs,  resulting  in  an  all  time  low  total  employment  figure  in  the  industry  —  754,000.  This 
significant  drop  in  the  number  of  jobs  was  accompanied  by  a  reduction  in  the  number  of  firms. 
This  is  because  the  apparel  industry  had  traditionally  been  an  industry  with  many  smaller  firms 
in  competition.  For  instance,  in  his  August  6,  1998  testimony  before  the  Subcommittee  on  - 
Oversight  and  Investigations,  former  Secretary  of  Labor,  John  Dunlop  observed  that  “in  the 
misses  and  junior  blouses  and  shirts  industry,  (Standard  Industrial  Code  2331)  78  percent  of  the 
establishments  had  less  than  49  employees.”^  Obviously,  the  challenge  of  global  competition  is 
most  difficult  for  these  small  firms,  who  do  not  possess  the  information  and  economic  resources 
necessary  to  operate  offshore  and/or  export  their  products  to  meet  competition  head-on.^ 

Increasing  foreign  competition  has  resulted  in  the  apparel  industry  becoming  more 
concentrated  over  the  past  two  decades.  The  remaining  firms  are  more  trade  dependent,  reducing 
the  demand  for  protectionist  policies.  With  the  growing  division  of  opinion  over  protectionism, 
the  role  of  the  industries’  trade  associations,  which  once  served  as  the  proponents  of  protectionist 
policies,  changed  to  one  of  neutrality.'* 

The  full  impact  of  this  transition  is  seen  in  the  recent  announcement  of  the  American 
Apparel  Manufacturers  Association  that  it  will  offer  several  new  services  to  smaller  member 
companies.  One  of  these  new  services  is  assistance  in  providing  information  on  fabric  sourcing 
outside  of  the  domestic  market,  so  that  these  small  companies  can  obtain  competitively  priced 
raw  materials  from  around  the  world.  Another  new  service  will  aid  small  companies  in 
establishing  plants  offshore.^ 
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Characteristics  of  the  U.S.  Apparel  Industry 

The  garment  industry  operates  in  a  complicated  a  system  of  competition  where  retailers 
receive  apparel  goods  from  manufacturers  to  sell  to  the  public.  Manufacturers  traditionally 
design  and  cut  material  for  the  garments,  but  then  contract  for  the  assembly  of  a  finished  product 
(sewing  and  pressing).  Thus,  much  of  the  labor-intensive  activity,  principally  sewing,  is 
conducted  by  the  contractors  who  actually  employ  these  workers. 

» 

Under  this  system  of  business,  manufacturers  who  contract  the  sewing  and  pressing 
functions  are  termed  “jobbers,”  since  they  pay  others  to  actually  perform  the  work  and  then  have 
it  returned  as  a  finished  product.  As  is  generally  the  case  in  a  competitive  situation,  the  sewing 
contractors  “bid”  on  the  jobs,  with  the  lowest  bidding  contractor  receiving  the  work  if  it  meets 
the  criteria  for  the  job. 

The  garment  industry  has  become  more  complicated  in  recent  years.  For  instance,  the 
jobbers  or  manufacturers  may  not  even  cut  the  fabrics,  choosing  instead  to  contract  for  these 
services.  Further,  retailers  are  now  performing  the  designing  and  coordinating  function  of 
manufacturers  while  manufacturers  are  selling  directly  to  the  public  through  their  own  retail 
operations.  The  distinction  between  the  players  has  become  increasingly  blurred. 

Other  than  issues  of  product  quality  and  timeliness,  most  retailers  or  manufacturers  see 
no  reason  to  contract  with  domestic  sewing  or  cutting  contractors.  Increasingly,  these  functions 
are  spread  throughout  the  world,  further  eroding  the  participation  of  small  domestic  firms  and 
especially  domestic  workers. 


The  Garment  Industry  Proviso 

The  Landrum-Griffm  Act  of  1959  was  passed  to  close  loopholes  in  the  1947  Labor- 
Management  Relations  Act.  One  of  the  abuses  was  the  secondary  boycott,  which  Representative 
Robert  Griffin  explained  this  way:  “The  secondary  boycott  is  an  un-American  device  whereby 
one  attacks  an  enemy  by  coercing  or  inflicting  injury  upon  the  friends  or  those  who  do  business 
with  the  enemy.  It  is  based  upon  the  concept  of  ‘guilt  by  associatiork.’  It  is  a  method  used  by 
dictators  to  handle  nonconformists  by  coercing  their  families  and  friends.”^ 

Complex  working  relationships  of  the  garment  industry  motivated  Congress  to  provide  a 
specific  statutory  exemption  from  the  ban  on  secondary  boycotts.  This  exemption  is  commonly 
referred  to  as  the  “Garment  Industry  Proviso.”  Congressional  rationale  for  this  exemption  is  best 
described  in  statements  by  Senators  Jacob  Javits,  the  Ranking  Minority  Member  of  the  Senate 
Labor  Committee,  and  Senator  Barry  Goldwater,  a  member  of  that  Committee.  Senator  Javits 
stated:  “firms  are  fiercely  competitive  (in  this  industry),  constantly  changing  and  difficult  to 
organize...”  He  added  that  boycotts,  as  practiced  by  the  garment  industry  unions,  had 
“established  relatively  high  wage  and  working  standards”  in  the  contracting  sewing  shops,  and 
had  “largely  done  away  with  sweatshop  conditions  in  these  trades.”  Senator  Javits  concluded. 
Congress  should  “avoid  interfering  with  already  established  and  legitimate  labor  practices”  that 
work.  Senator  Goldwater  added  that,  as  someone  involved  in  the  retail  industry  all  of  his  life,  he 
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had  seen  what  “Happened  in  the  garment  sections  of  New  York  ...  Philadelphia,  St.  Louis, 
Chicago,  and  on  the  West  Coast,  and  I  have  seen  sweatshops  disappear.’” 

Politicians  on  both  sides  of  the  aisle  firmly  believed  that  the  use  of  secondary  boycotts  in 
the  garment  industry  contributed  to  ending  the  sweatshops  that  had  dominated  the  industry  in  the 
first  half  of  the  century.  Before  evaluating  whether  the  Garment  Industry  Proviso  has  remained 
effective  in  eradicating  sweatshops,  it  might  be  useful  to  assess  use  of  the  secondary  boycott  by 
organized  labor  in  the  garment  industry. 


Unions  and  the  Secondary'  Boycott  Privilege 

In  1995,  the  International  Ladies’  Garment  Workers’  Union  (ILGWU),  made  famous  by 
its  “look  for  the  union  label”  commercials  and  the  Amalgamated  Clothing  and  Textile  Workers 
Union  (ACTWU),  made  famous  by  the  movie  “Norma  Rae”  merged  to  form  the  Union  of 
Needletrades,  Industrial  and  Textile  Employees  (UNITE).  At  the  end  of  1997,  UNITE  had  216, 
261  members.* 

UNITE  s  use  of  secondary  boycotts  has  led  to  practices  which  have  been  questioned  by 
many,  perhaps  the  most  controversial  of  which  is  the  assessment  of  “liquidated  damages”.  Due 
to  its  secondary'  boycott  privilege,  UNITE  has  been  permitted  to  negotiate  contracts  with  garment 
manufacturers  requiring  that  all  their  production  contracts  go  to  union  shops.  The  manufacturer 
must  pay  UNITE  a  financial  penalty,  "liquidated  damages",  if  the  manufacturer  breaches  the 
agreement  by  contracting  any  production  with  non-union  shops. 

On  August  6,  1998,  the  Subcommittee  on  Oversight  and  Investigations,  under  the 
auspices  of  the  American  Worker  Project,  held  a  hearing  on  UNITE’ s  collection  of  liquidated 
damages.  Joel  Cohen,  a  former  attorney  with  the  National  Labor  Relations  Board  for  six  years  - 
and  subsequently  an  attorney  for  private  sector  clients  in  the  apparel  industry  for  fifteen  years, 
accused  UNITE  of  using  liquidated  damages  not  to  discourage  manufacturers  from  sending 
production  orders  overseas  or  to  non-union  shops  in  America,  but  to  profit  from  its  members’ 
lost  jobs.  Mr.  Cohen  asserted  that  UNITE  devised  a  scheme  in  which  the  union  lowers  financial 
penalties  on  manufacturers,  making  it  economically  beneficial  for  the  manufacturer  to  send 
production  orders  to  non-union  shops  and  pay  liquidated  damages  rather  than  to  keep  the  jobs  in 
union  shops.  Then,  instead  of  passing  along  the  liquidated  damages  to  workers  actually 
dislocated,  UNITE  puts  the  money  in  its  general  funds,  allowing  the  union  to  spend  the  money  in 
an  unregulated  fashion  on  whatever  it  deems  necessary,  Mr.  Cohen  said.’ 

The  Subcommittee  has  found  that  UNITE  and  one  of  its  predecessors,  the  ILGWU,  have 
collected  over  $116  million  dollars  in  liquidated  damages  since  1987.  During  the  same  years,  its 
membership  declined  from  363,000  to  216,000.'° 

In  one  case,  workers  at  Mademoiselle  Knitwear  Inc.  in  Brooklyn,  NY  sued  UNITE  for 
inadequately  representing  them.  When  Liz  Claiborne,  its  principal  customer,  ended  its 
relationship  with  Mademoiselle  in  1995,  400  workers  lost  their  jobs  and  200  other  workers  had 
their  hours  reduced."  By  April  of  1998,  only  175  workers  remained.'^ 
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In  May  1997  -  two  months  after  a  hearing  to  determine  the  penalty  Claiborne  would 
have  to  pay  for  violating  its  contract  with  Mademoiselle  and  the  union  workers  employed  there  -- 
UNITE  accepted  a  $750,000  settlement  from  Claiborne  to  go  to  the  union  members  who 
withdrew  their  names  from  the  lawsuit  against  Claiborne.  The  arbitration  claim  had  been  for  $30 
million.  In  an  agreement  that  UNITE  says  is  not  linked  to  the  settlement,  the  union  accepted  $  1 3 
million  in  liquidated  damages,  and  $2.5  million  in  liquidated  damages  each  year  over  the  next 
three  years  under  the  assumption  that  Claiborne  would  continue  to  send  work  to  non-union 
plants.*^ 

Many  of  UNITE’s  members  refused  to  accept  the  agreement  saying  their  union  had  “sold 
them  out.”  Only  the  settlement  money  would  go  to  the  workers,  with  the  union  free  to  spend  the 
liquidated  damages  in  any  manner  it  deemed  appropriate.  Furthermore,  the  amount  of  liquidated 
damages  paid  since  1990  clearly  showed  that  UNITE  was  demanding  less  liquidated  damages 
than  stipulated  in  its  collective  bargaining  agreement  with  Liz  Claiborne  for  sending  work  to 
non-union  shops.  As  a  result  of  capping  liquidated  damages  at  $2.5  million  for  the  next  three 
years,  UNITE  was  accused  of  sending  a  signal  to  Liz  Claiborne  that  it  could  send  as  much  work 
overseas  as  it  wanted  without  an  increase  in  financial  penalties.  Incensed,  the  workers  sued 
UNITE  to  put  the  $20.5  million  in  liquidated  damages  or  $30  million  value  of  lost  Claiborne 
work  in  a  trust  fund  for  the  benefit  of  workers.  As  of  December  1998,  the  case  was  pending  in 
the  Federal  District  Court  in  Manhattan.*'* 

In  another  case,  manufacturer  Leslie  Fay,  which  was  in  bankruptcy,  sought  to  move 
overseas.  The  firm  proposed  to  spend  any  money  it  had  left  on  retraining  its  employees  to  work 
in  other  industries.  UNITE  rejected  the  offer,  and  insisted  on  liquidated  damages  capped  at 
$350,000  per  year. 

In  his  testimony  before  the  Subcommittee  on  August  6,  1998,  Jay  Mazur,  the  president  of 
UNITE,  denied  that  his  union  was  exploiting  its  power  to  assess  liquidated  damages.  Mr.  Mazur 
announced  that  a  new  Garment  Workers’  Assistance  Fund  would  be  established  so  that  all  funds 
would  go  toward  benefits  and  social  services  for  workers  harmed  by  sweatshops  at  home  and 
abroad.  Under  questioning,  Mr.  Mazur  confirmed  that  the  union’s  Garment  Workers’  Assistance 
Fund  would  not  be  jointly  administered  by  the  union  and  employers  as  is  the  practice  for  welfare, 
health,  and  pension  benefits  under  Section  302  of  the  Taft-Hartley  Act.  He  did  say  the  fund 
would  be  established  as  a  separate  entity  within  the  union  and  that  a  separate  fund  board,  which 
includes  non-union  officials,  but  not  employers,  would  administer  the  funds. 

Mr.  Mazur  also  said  liquidated  damages  discourage  moving  work  from  union  factories  to 
non-union  shops.  He  said  that  UNITE  and  its  predecessor  unions  had  collected  $168  million  in 
liquidated  damages  over  the  last  27  years  and  had  collected  over  $850  million  in  dues.  During 
that  same  time,  the  union  spent  $170  million  to  organize  and  defend  workers,  $42  million  to 
promote  union  jobs,  unspecified  millions  on  retirees,  and  unspecified  millions  on  justice  centers. 

In  addition  to  UNITE’s  use  of  liquidated  damages  under  the  Garment  Industry  Proviso, 
the  union  has  also  been  criticized  for  abusing  the  Proviso  to  force  employees  to  join  the  union 
against  their  will.  On  May  18,  1998,  the  Subcommittee  on  Oversight  and  Investigations  held  a 
hearing  on  this  issue  in  Los  Angeles,  California. 
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During  that  hearing,  the  Subcommittee  heard  from  Ms.  Linda  Klibanow  who  was 
representing  25  employees  of  Sorrento  Coats  in  a  court  case  against  the  Southwest  District 
Council  of  UNITE.  Their  claim  asserted  that  UNITE  had  denied  these  employees  their  right 
under  Section  7  of  the  National  Labor  Relations  Act  (NLRA)  to  choose  whether  to  belong  to  a 
union. 


Ms.  Klibanow  provided  the  Subcommittee  with  a  summary  of  the  workers’  complaint.  In 
1990,  UNITE  became  the  exclusive  bargaining  representative  of  the  Sorrento  employees.  Ms. 
Klibanow  said  UNITE  used  coercion  and  violence  to  obtain  the  authority  to  represent  the 
employees.  In  the  seven  years  following  1990,  the  terms  and  conditions  of  the  Sorrento 
employees  worsened  with  regard  to  wages,  the  availability  of  work,  and  eligibility  for  medical 
insurance.  There  were  also  inequities  regarding  whom  the  union  required  to  pay  dues.’’ 

As  a  result,  42  of  52  Sorrento  employees,  including  the  union  shop  steward  who  had 
received  little  help  from  the  union  in  improving  working  conditions,  submitted  handwritten 
petitions  to  their  employer  stating  they  no  longer  wished  to  be  represented  by  UNITE.  In 
apparent  retaliation  against  the  workers,  UNITE  coerced  Sorrento’s  primary  supplier  to  cease 
doing  business  with  Sorrento  in  May  1997.  Due  to  this  action  the  workers  lost  their  jobs  and 
medical  insurance  benefits.'* 

UNITE  also  allegedly  commenced  a  campaign  of  harassment  against  the  Sorrento 
workers  themselves,  including  repeated  unscheduled  nighttime  visits  to  the  homes  of  Sorrento 
employees  telling  them  “the  war  had  just  begun.”  Ms.  Klibanow  said  UNITE  filed  unfair 
practice  charges  against  Sorrento.  Under  the  law,  whenever  such  charges  are  made,  there  can  be 
no  representation  election.  Ms.  Klibanow  alleges  that  UNITE  filed  the  charges  simply  to  block 
the  conduct  of  an  election  on  the  employees’  decertification  petition.  She  said  that  the  NLRB 
failed  to  process  the  Sorrento  workers’  petition,  neglecting  to  investigate  it  or  even  to  contact  the 
workers  filing  it;  however,  the  NLRB  did  proceed  with  UNITE’ s  charges  against  Sorrento.'^ 

Three  workers  from  Sorrento  Coats  testified.  A  shop  steward  for  UNITE,  Tauni  Simo, 
testified  that  UNITE  won  the  right  to  represent  workers  in  1990  without  an  election.  The  other 
two  workers,  Maria  Ramirez  and  Petra  DeLeon,  confirmed  this  testimony.  All  three  workers 
said  working  conditions  deteriorated  at  Sorrento  after  UNITE  began  representing  them.^° 

In  another  allegation  of  abuse  relating  to  UNITE’ s  organizing,  Mr.  Sang  Lee,  former  5- 
year  owner  of  Song  of  California  Apparel  Company,  Inc.  and  Goodtime  Fashions,  testified  that 
UNITE  put  him  out  of  business.  Mr.  Lee  began  his  testimony  by  apologizing  for  being  unable  to 
bring  two  former  employees  who  were  afraid  to  testify.^' 

Mr.  Lee  said  he  was  forced  to  close  his  two  businesses  because  he  would  not  agree  to 
allow  UNITE  to  represent  his  employees  without  a  vote.  As  a  result,  278  Song  of  California 
Apparel  employees  and  158  Goodtime  Fashions  employees  lost  their  jobs.  Mr.  Lee  said  when  he 
refused  to  enter  a  collective  bargaining  agreement  with  UNITE  and  make  his  workers  members 
of  the  union  without  their  permission,  UNITE  used  the  Garment  Industry  Proviso’s  secondary 
boycott  privilege  to  force  manufacturers  using  his  shops  for  production  to  stop  doing  business 
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with  him.  Mr.  Lee  said  his  employees  were  so  opposed  to  joining  the  union  that  they  picketed 
unite's  offices  in  Los  Angeles  in  August  of  1995.^^ 

In  his  testimony  before  the  Subcommittee  on  August  6,  Mr.  Mazur  adamantly  defended 
UNITE’S  right  to  use  secondary  boycotts.  Mr.  Mazur  said  the  Garment  Industry  Proviso  is 
needed  today  because  manufacturers  control  the  wages  and  working  conditions  of  workers  in  the 
contract  shops  that  sew  their  products.  Mr.  Mazur  said  the  Proviso  allows  his  union  to  stipulate 
in  agreements  with  manufacturers  that  work  must  go  to  union  shops  and  the  workers  in  those 
shops  must  receive  benefits.  Mr.  Mazur  said  that  last  year  UNITE  collected  $48  million  from 
manufacturers  to  pay  for  health  and  pension  benefits  for  about  40,000  union  workers.  Mr.  Mazur 
said  workers  and  their  families  would  lose  their  benefits,  their  health  care,  their  pensions, 
prescription  drug  plans,  paid  vacations,  as  well  asv  holidays  and  other  benefits  if  the  Garment 
Industry  Proviso  were  eliminated.^^ 


The  System-Wide  Meltdown  of  Protections  for  Garment  Workers 

The  General  Accounting  Office  (GAO)  defines  a  “sweatshop”  as  working  conditions  that 
violate  more  than  one  federal  or  state  law  governing:  (1)  the  payment  of  a  minimum  wage;  (2) 
overtime  premium  payments;  (3)  restrictions  on  certain  types  of  homework;  (4)  the  use  of 
restricted  child  labor;  (5)  providing  workers’  compensation  coverage;  or  (6)  required  industry 
registration  and/or  certain  paperwork  requirements.  While  many  experts  disagree  on  whether 
one  violation  constitutes  a  sweatshop,  the  violations  listed  above  are  commonly  the  laws  broken 
by  sweatshops.  The  Department  of  Labor,  itself,  does  not  subscribe  to  this  definition  or  any 
definition  of  a  sweatshop. 

Subcommittee  Chairman  Pete  Hoekstra  visited  New  York  City's  Chinatown  twice,  on 
February  16  and  March  18,  1998.  On  the  latter  visit,  he  was  accompanied  by  the  Chairman  of 
the  Committee  on  Education  and  the  Workforce,  Representative  William  Goodling.  He 
discovered  on  these  trips  that  sweatshops  not  only  existed,  but  that  they  seemed  to  be  thriving. 

Chairman  Hoekstra  and  Chairman  Goodling  visited  the  sweatshops  and  discussed  the 
conditions  there  with  the  workers  themselves  and  their  advocates.  A  number  of  the  people  with 
whom  they  met  testified  before  the  Subcommittee  on  March  31,  1998.  One  of  witnesses  at  the 
hearing,  Peter  Kwong,  author  of  Forbidden  Workers.^"*  details  in  his  book  the  characteristics  of 
the  workers  in  sweatshops  in  New  York  City’s  Chinatown. 

According  to  Mr.  Kwong,  many  of  the  workers  allegedly  came  from  China  as  part  of 
“alien  smuggling”  rings.  These  Chinese  workers  are  brought  to  America  by  gangsters  known  as 
“snakeheads.”  Once  they  arrive  in  America,  the  illegal  male  immigrants  are  given  jobs  such  as 
working  in  the  restaurant  business,  while  women  are  given  jobs  in  garment  shops  or  prostitution, 
although  they  are  unaware  of  this  plan  when  they  are  brought  to  the  U.S.  The  jobs  allow  the 
illegal  immigrants  to  pay  the  snakeheads  the  $20,000  to  $30,000  or  more  per  person  fee  for 
bringing  them  to  America.  If  the  illegal  immigrant  does  not  pay  the  fee,  enforcers  and  debt 
collectors  use  intimidation  and  violence.  Debtors  may  be  kidnapped  and  held  in  “safe  houses” 
where  they  are  beaten  and  tortured.  In  other  cases,  young  children  are  taken  and  held  for 
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ransom;  teenage  boys  are  severely  beaten  and  teenage  girls  are  raped  or  killed.  Victims  are 
sometimes  forced  to  run  drugs,  collect  debts,  kidnap  others,  or  resort  to  prostitution.^^ 

The  illegal  Chinese  immigrants  are  ideal  victims  for  working  in  sweatshops.  Many  of 
them  have  sewing  skills,  are  unable  to  speak  English,  have  no  other  job  opportunities  due  to 
language  and  cultural  barriers,  and  can  always  be  threatened  with  punishment  by  the  snakeheads 
or  with  deportation  by  their  employers  if  they  seek  better  working  conditions. 

In  his  testimony  before  the  Subcommittee,  Mr.  Kwong  described  the  working  conditions 
of  many  of  these  Chinese  workers.  Many  garment  workers,  most  of  them  women,  make  $3.50 
an  hour,  working  up  to  seventeen  hour  days  without  overtime  pay.  Many  work  in  dilapidated 
buildings  with  inadequate  ventilation;  many  don’t  receive  their  paychecks  on  time.  When 
owners’  debts  pile  up,  they  close  shop  and  open  another  entity  across  the  street.  Workers  who 
complain  that  they  are  owed  back  pay  are  often  given  excuses.  If  the  workers  persist,  they  are 
warned  that  they  will  be  blacklisted  and  prevented  from  getting  another  job  in  Chinatown.^® 

Mr.  Kwong  said  the  contractors  violate  labor  laws  because  they  can  get  away  with  it. 
The  performance  of  the  Department  of  Labor  is  often  ineffective,  passive  and  slow.  Mr.  Kwong 
said  the  same  about  UNITE,  and  he  added  the  union  often  has  better  relationships  with  the 
clothing  shop  owners  than  the  workers.  Mr.  Kwong  concluded  by  warning  that  the  system-wide 
meltdown  allowing  workers  to  be  exploited  will  encourage  more  illegal  immigration  as 
employers  look  for  cheap  laborers. 

Six  Chinese  workers  testified  anonymously  behind  a  screen  about  their  experiences 
working  in  sweatshops.  They  all  documented  long  work  weeks,  usually  seven  days  a  week;  long 
work  days,  ranging  from  10-to  24-hour  days;  deteriorating  health  due  to  working  in  abysmal 
conditions;  and  corrupt  schemes  such  as  being  forced  to  buy  their  paychecks. 

John  Fraser,  the  Acting  Administrator  of  the  Department  of  Labor’s  Wage  and  Hour 
Division,  defended  the  Department’s  record  at  the  March  31  hearing.  Mr.  Fraser  said  that  there 
are  approximately  20,000  contract  shops  employing  some  800,000  workers  to  sew,  assemble, 
iron,  bag,  and  ship  goods.  The  workers  are  mostly  newly  immigrated  women  who  are  only 
marginally  connected  to  the  economy.^* 

Mr.  Fraser  noted  that  the  Wage  and  Hour  Division  only  has  900  investigators  who  are 
responsible  for  enforcing  compliance  of  6.5  million  businesses  that  employ  120  million  people. 
In  New  York  City  there  are  4,000  garment  shops  and  only  40  investigators. 

The  Department  realized  their  shop-by-shop  approach  to  ending  labor  abuses  was  a 
failure,  often  causing  shops  to  close  down  and  then  reopen  again  under  a  different  name.  In 
1991,  the  Department  tried  a  more  systematic  approach  known  as  the  “No-Sweat”  garment 
strategy.  Using  “hot  goods”  provisions  that  make  it  illegal  to  ship  in  commerce  goods  produced 
in  violation  of  the  law,  the  Department  pressured  retailers  and  manufacturers  to  influence  the 
compliance  behavior  of  production  shops.  Another  aspect  of  “No-Sweat”  program  was  to 
educate  manufacturers,  retailers,  consumers,  and  others  on  their  obligations  of  compliance,  and 
to  give  them  tools  to  influence  shop  owners.  The  Department  also  formed  partnerships  not  only 
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with  manufacturers  and  retailers  but  also  consumer  groups  and  other  interested  parties  to 
eradicate  sweatshops.  Other  federal  entities  and  schools  that  buy  garments  have  also  been 
contacted  to  exert  influence  on  the  garment  industry. 

Mr.  Fraser  said  another  component  of  the  “No-Sweat”  strategy  is  to  recognize  retailers, 
manufacturers,  and  others  for  doing  the  right  thing.  In  particular,  the  Department  used  a 
Trendsetter  List  to  recognize  companies  that  were  taking  responsible  steps  to  encourage 
compliance.^® 

At  the  May  18  hearing  in  California,  Julie  Su,  an  attorney  with  Asian  Pacific  American 
Legal  Center,  defended  UNITE  and  the  Department  of  Labor.  She  stated  that  blaming  them  for 
the  rise  of  sweatshops  is  akin  to  blaming  the  medicine  for  not  curing  the  disease  rather  than 
going  after  the  disease.  Ms.  Su  said  industry  leaders  such  as  manufacturers  and  retailers  who 
choose  to  do  what  they  can  get  away  with,  rather  than  what’s  right,  are  to  blame  for 
sweatshops.^' 


Ending  the  Sweatshop  Dilemma:  Will  Voluntary  Monitoring  Programs  Work? 

The  Subcommittee  learned  of  several  voluntary  monitoring  programs  during  the  course 
of  its  hearings: 

•  At  the  May  18  hearing,  Lonnie  Kane,  president  of  Karen  Kane  Inc.  described  the 
monitoring  program  run  by  the  California  Fashion  Association.  The  program  consists  of 
outside  monitoring  services  visiting  garment  shops  on  a  programmed  basis.  Some  visits 
are  made  with  advanced  notice  and  others  on  a  surveillance  basis.  Data  are  compiled  on 
whether  the  shops  are  meeting  all  state,  federal,  and  OSHA  requirements,  and  are  then 
relayed  to  the  manufacturer  who  contracts  for  the  report.  Mr.  Kane  said  violations  that 
still  occur  in  shops  are  resolved  quickly. 

Mr.  Kane  added  that  the  California  Fashion  Association  had  aided  the  California 
Department  of  Labor  in  identifying  unregistered  shops  operating  in  violation  of  labor 
laws.  He  stated  that  any  increase  in  labor  law  violations  in  Southern  California  could  be 
the  result  of  success  in  finding  underground  garment  shops.^^ 

•  At  the  same  hearing,  Mr.  Richard  Reims  described  the  formation  of  the  Compliance 
Alliance,  a  not-for-profit  corporation  now  comprised  of  16  members  that  manufacture 
four  million  garments  a  month,  accounting  for  $1.3  billion  in  wholesale  value  of  goods. 
Members  of  the  Compliance  Alliance  directly  employ  2,800  people,  and  use  as  many  as 
400  independent  contractors.  The  Compliance  Alliance  signed  an  agreement  with  then- 
Secretary  of  Labor  Robert  Reich  to  begin  a  voluntary  monitoring  program.  Under  the 
program,  three  independent  monitoring  companies  are  employed  to  inspect  the  shops  of 
Compliance  Alliance  members  for  violations  and  remedy  them  if  any  are  found.” 
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Mr.  Reinis  stated  that  the  personnel  used  for  inspecting  the  quality  of  products  are 
also  trained  to  look  for  labor  law  violations  when  Compliance  Alliance  monitors  aren't 
there.  Other  facets  of  the  Compliance  Alliance  monitoring  program  include:  handing  out 
educational  materials  to  workers  in  their  own  languages;  performing  on-site 
investigations  that  include  interviews  with  randomly  selected  employees  in  their  own 
languages;  and  examining  piece  rate  tickets,  time  cards  and  other  pertinent  time  records. 

Mr.  Reinis  cited  statistics  showing  voluntary  monitoring  succeeds.  A  1997  report 
by  the  Department  of  Labor  showed  that  in  Los  Angeles  violations  in  monitored  shops 
were  60%  less  likely  to  occur  than  in  non-monitored  shops.  Monitored  shops  were  in 
compliance  with  minimum  wage  laws  73%  of  the  time  compared  to  36%  for  non- 
monitored  shops.  A  greater  disparity  existed  for  overtime  violations.^'* 

•  At  a  hearing  on  September  25,  1998,  the  Subcommittee  heard  testimony  from  Larry 
Martin,  President  of  the  American  Apparel  Manufacturers  Association  (AAMA),  the 
central  trade  association  for  U.S.  companies  that  produce  clothing.  This  association  is 
responsible  for  about  85  percent  of  the  $100  billion  worth  of  clothing  sold  at  wholesale  in 
this  country  every  year. 

The  Association  believes  it  is  the  job  of  the  industry  to  keep  its  own  house  in 
order,  while  it  is  the  responsibility  of  the  government  to  find  and  prosecute  those  who 
break  the  law.  The  Association  has  published  a  guide  to  labor  laws  along  with  guidelines 
for  assessing  compliance  with  those  laws.  These  guides  provide  AAMA  members  with  a 
means  of  checking  the  wage  and  hour  performance  and  OSHA  compliance  of  contractors. 
The  organization  also  co-sponsored  a  series  of  compliance  seminars  with  their  members 
and  the  Department  of  Labor,  and  has  supported  increased  penalties  for  willful  violations 
of  wage  and  hour  laws.^^ 

A  number  of  AAMA  members,  dissatisfied  with  the  scope  and  pace  of  existing 
initiatives,  decided  to  take  the  lead  in  creating  a  comprehensive  program  to  address 
w'orkplace  conditions  in  the  United  States  and  around  the  world.  The  AAMA  created  a 
task  force  to  handle  these  problems  and  consulted  retailers,  trade  associations,  U.S. 
government  agencies,  international  government  organizations,  and  public  interest  groups 
to  develop  a  set  of  minimum  standards  for  apparel  production  that  addresses  labor 
practices,  factory  conditions,  and  environmental  and  customs  compliance.  The  AAMA 
Board  of  Directors  unanimously  endorsed  the  resulting  set  of  Responsible  Apparel 
Production  Principles.^* 

The  voluntary  Responsible  Apparel  Production  Certification  Program  will  include 
three  critical  elements.  The  first  is  clear  and  verifiable  standards.  The  second  is  the 
evaluation  of  apparel  production  facilities  by  independent  monitors.  The  monitoring  and 
reporting  procedures  will  provide  detailed  instructions  to  assess  compliance  with  each 
item  in  the  principles.  The  third  element  is  oversight  of  the  program  by  an  independent 
entity  representing  diverse  stakeholders.  The  AAMA  expected  this  program  to  be  fully 
operational  by  1999.^’ 
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Findings  and  Recommendations 

•  Congress  should  perform  aggressive  oversight  of  the  Department  of  Labor  to  ensure  effective 
enforcement  of  laws  intended  to  prevent  sweatshops. 

•  Congress  should  evaluate  Section  8(e)  of  Landrum-Griffln  to  determine  whether  the  Garment 
Industry  Proviso  is  effective  in  preventing  sweatshops. 

•  Congress  should  follow-up  on  UNITE's  commitment  to  use  liquidated  damages  to  establish  a 
fund  to  directly  assist  workers. 

•  Congress  should  craft  legislation  that  will  lead  to  the  eradication  of  sweatshops,  and 
reconsider  any  current  legislation  that  appears  to  be  ineffective  in  preventing  sweatshops. 

•  Congress  should  monitor  the  progress  of  the  independent  monitoring  program  now  being 
established  in  the  apparel  industry,  conducting  hearings  as  appropriate.  If  the  industry- 
sponsored  monitoring  programs  prove  successful.  Congress  should  consider  recognizing 
them  in  law. 


'  U.S.  Department  of  Labor,  Dynamic  Change  in  the  Garment  Industry:  How  Firms  and  Workers  Can  Survive  and 
Thrive,  1996.  www.dol.gov./dol/esa/public/foruni/report.htm#overview. 

^  All  hearings  are  summarized  in  Appendix  3.  John  Dunlop,  testimony  before  the  House  of  Representatives, 
Committee  on  Education  and  the  Workforce's  Subcommittee  on  Oversight  and  Investigations,  105'* *’  Cong.,  2'”*  Sess. 
(August  6,  1998). 

Md. 

Md. 

^  See,  WOMENS  WEAR  DAILY,  July  1,  1998. 

^  See  Congressional  Record  —  House,  August  1 1,  1959,  p.  15531. 

’  See  Congressional  Record  —  Senate,  August  31,  1959,  p.  17381. 

*  Obtained  from  UNITE's  Form  LM-2  for  1997,  Labor  Organization  Annual  Report  which  must  be  submitted  by 
labor  organizations  with  $200,000  or  more  in  total  annual  receipts  and  labor  organizations  under  trusteeship. 

^  Joel  Cohen,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  105*  Cong.,  2"’*  Sess.  (August  6,  1998). 

*°  The  $116  million  in  liquidated  damages  is  the  summation  of  liquidated  damages  paid  to  UNITE  and  its 
predecessor  the  ILGWU  as  listed  on  their  LM-2  forms  between  1987  and  1997.  The  number  of  members  in  1987  is 
a  combination  of  ILGWU  and  ACTWU  members,  which  later  formed  UNITE,  as  reported  by  the  AFL-CIO's  Report 
of  the  Executive  Council,  annual.  The  1997  number  of  UNITE  members,  as  stated  earlier  is  from  UNITE's  LM-2 
form. 

"  Robert  Fitch,  Sewing  Suspicion,y\ChAGE  VOICE,  April  7,  1998. 

*^  Diana  B.  Henriques,  Bitter  Dispute  Pits  Garment  Union  Against  Its  Workers,  NEW  YORK  TIMES,  Front  Page, 
April  27,  1998. 

Robert  Fitch,  Sewing  Suspicion,  VILLAGE  VOICE,  April  7,  1998. 

*'*.  Diana  B.  Henriques,  Bitter  Dispute  Pits  Garment  Union  Against  Its  Workers,  NEW  YORK  TIMES,  Front  Page, 
April  27,  1998. 

Jay  Mazur,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  105*  Cong.,  2'”*  Sess.  (August  6,  1998). 

^^Linda  Klibanow,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  105*  Cong.,  2"’*  Sess.  (May  18,  1998). 

’’id. 
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Id. 

Id. 

Taumi  Simo,  Maria  Ramirez,  and  Petra  DeLeon,  testimony,  before  the  House  of  Representatives,  Committee  on 
Education  and  the  Workforce’s  Subcommittee  on  Oversight  and  Investigations,  105'*'  Cong.,  2"'*  Sess.  (May  18, 
1998). 

^*  Sang  Lee,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  lOS'**  Cong.,  2"'*  Sess.  (May  18,  1998). 


Id. 


Robert  Misseck,  Labor  Issue  Spurs  Boycott  of  Ohio  Uniform  Company,  THE  STAR-LEDGER,  September  1, 
1998. 

Jay  Mazur,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  105'*’  Cong.,  2"’*  Sess.  (August  6,  1998). 

“  Peter  Kwong,  FORBIDDEN  WORKERS  (New  Press  1997). 

Id. 

Peter  Kwong,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  lOS'**  Cong.,  2"'*  Sess.  (March  31,  1998). 

See  testimony  of  six  anonymous  workers,  testimony  before  the  House  of  Representatives,  Committee  on 
Education  and  the  Workforce's  Subcommittee  on  Oversight  and  Investigations,  lOS'**  Cong.,  2"'*  Sess.  (March  31, 
\99%)John  Fraser,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Ch’ersight  and  Investigations,  105'*’  Cong.,  2"'*  Sess.  (March  31,  1998). 

^  John  Fraser,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce's 
Subcommittee  on  Oversight  and  Investigations,  105'*’  Cong.,  2"“*  Sess.  (March  31,  1998). 

Id. 

Julie  Su,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce’s 
Subcommittee  on  Oversight  and  Investigations,  105'^  Cong.,  2'"'  Sess.  (May  18,  1998). 

”  Id. 

Richard  Reinis,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce 's 
Subcommittee  on  Oversight  and  Investigations,  105'^  Cong.,  2"^  Sess.  (May  18,  1998). 

”  Id. 

Larry  Martin,  testimony  before  the  House  of  Representatives,  Committee  on  Education  and  the  Workforce’s 
Subcommittee  on  Oversight  and  Investigations,  105'*'  Cong.,  2"“*  Sess.  (September  25,  1998). 

Id. 
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FRUSTRATIONS  WITH  WORKPLACE  LAW 


Introduction 

In  addition  to  its  case  studies  of  the  liigh-tech  and  garment  industries,  the  American 
Worker  Project  researched  the  effects  of  workplace  law  in  other  contexts.  Does  existing 
legislation  help  or  hinder  this  country’s  efforts  to  meet  the  challenges  of  the  21*^  century? 


GAO  Study 

The  Project  reviewed  a  report  by  the  General  Accounting  Office  of  the  United  States 
(GAO).  On  September  30,  1998,  GAO  submitted  a  study  to  the  House  of  Representatives  at  the 
request  of  Chairman  Pete  Hoekstra  of  the  Oversight  and  Investigations  Subcommittee  of  the 
Committee  on  Education  and  the  Workforce.'  The  GAO  report  focused  on  the  federal  and  state 
laws  that  apply  to  California  businesses  in  the  high  technology  electronics  and  aerospace 
industries.  GAO  specifically  sought  information  concerning  the  requirements  of  federal  and 
state  laws  affecting  the  workplace,  taxation,  and  environmental  safeguards  in  California 
manufacturing  firms  with  varying  numbers  of  employees. 

To  identify  the  legal  requirements,  GAO  discussed  applicable  laws  and  regulations  with 
state  and  federal  agency  officials.  In  these  discussions,  the  officials  commented  on  their  efforts 
to  help  businesses  identify  and  meet  their  legal  responsibilities.  These  sources  include  Web 
sites,  guides,  seminars  and  training.  No  one  public  agency,  however,  coordinates  or  produces  a 
complete  resource  guide  identifying  all  legal  requirements  that  apply  to  California 
manufacturers. 

GAO  found  that  the  businesses  it  reviewed  must  comply  with  at  least  35  federal  and  33 
labor-related  and  business-related  state  laws. 

Although  a  number  of  these  laws  take  effect  as  firms  grow  in  size,  the  majority  apply 
regardless  of  the  number  of  employees.  The  requirements  of  federal  and  state  laws  vary,  with 
California  law  usually  setting  more  comprehensive  standards.  Some  of  the  laws  contradict  each 
other  further  creating  an  environment  of  confusion,  both  time-consuming  and  expensive. 
Despite  the  help  offered  by  government  agencies,  the  seven  companies  studied  in  the  report 
relied  on  outside  resources  to  ensure  compliance  with  the  law.  These  businesses  chose  not  to  use 
government  agencies  for  help  because  they  said  that  they  did  not  know  which  bureaucracy  to 
contact  or  whether  they  could  trust  the  information  they  received.  In  fact,  just  at  the  federal 
level,  the  applicable  laws  are  administered  by  various  entities  including  the  Department  of 
Labor,  the  Equal  Employment  Opportunity  Commission,  the  National  Labor  Relations  Board, 
the  Internal  Revenue  Service,  or  the  Environmental  Protection  Agency. 


33 


Managers  overseeing  human  resource  operations  at  the  seven  California  manufacturing 
firms  implemented  a  variety  of  approaches  to  meet  their  regulatory  obligations,  with  many  using 
outside  resources  such  as  health  and  safety  consultants,  payroll  services,  and  lawyers.  They 
sought  these  outside  resources  to  help  them  comply  with  both  complex  issues,  such  as  pension 
plan  requirements,  and  routine  duties,  such  as  payroll  deductions.  These  companies  developed 
strategies  to  comply  with  the  law  because  each  was  concerned  that  certain  requirements  involved 
excessive  complexity,  paperwork,  or  cost.  Managers  expressed  frustration  because  they  could 
never  be  sure  they  were  in  complete  compliance  with  all  applicable  requirements.  They  feared 
an  unknown  requirement  that  could  lead  to  a  fine  or  increase  their  liability  for  potential  litigation. 
In  contrast  to  these  criticisms,  the  managers  cited  areas  in  which  they  believed  regulations  helped 
to  improve  the  workplace,  such  as  health  and  safety  or  workers’  compensation  requirements. 

Employers  and  office  managers  claim  frustration  with  never  being  sure  they  are  in 
compliance  because  all  of  the  mentioned  agencies  have  ever-changing  laws  that  employers  must 
follow.  Their  concerns  include  perceptions  of  high  regulatory  costs  for  unclear  demands  made 
by  agencies  that  focus  on  enforcement  rather  than  service.  Clearly,  compliance  with  these 
confusing  laws  is  both  time-consuming  and  expensive  for  businesses  in  California.  In  a  time  of 
growing  competition  and  globalization,  how  can  these  businesses  afford  to  struggle  with  68 
confusing  laws? 


Teamwork 

One  practice  in  today’s  innovative  workplace  is  the  use  of  employee-management  teams. 
As  Cliff  Jemigan  observes  in  his  book  High  Tech  Survival,  such  teams  are  necessary  to  the 
operation  of  non-union  businesses.  They  boost  productivity,  quality,  and  efficiency  by 
facilitating  cooperation  rather  than  artificially  constrained  competition  between  workers  and 
managers.^ 

Samuel  Estricher,  Professor  of  Labor  and  Employment  Law  at  New  York  University, 
testified  before  Congress  regarding  workplace  teams.  “Employee  Involvement  programs,  which 
operate  successfully  in  both  unionized  and  nonunionized  settings,  have  been  established  by  more 
than  80  percent  of  the  largest  employers  in  the  United  States  and  exi^t  in  an  estimated  30,000 
workplaces.”^  Yet  many  of  the  practices  required  to  be  successful  in  this  “participatory” 
workplace,  including  quality  circles,  self-managed  work  teams,  joint  labor-management  teams, 
and  problem-solving  teams,  potentially  are  subject  to  challenge  in  nonunion  shops  by  Great 
Depression-era  provisions  of  the  National  Labor  Relations  Aet  (NLRA).  Nonunion  employers 
utilizing  such  programs  run  the  risk  of  being  faced  with  unfair  labor  practice  charges  for  illegal 
domination.  The  apparent  mismatch  between  NLRA  provisions  that  limit  worker  choices  and 
the  reality  of  the  needs  of  today’s  nonunion  workers  presents  a  workplace  dilemma. 

In  particular.  Section  8(a)(2)  of  the  National  Labor  Relations  Act  prohibits  direct 
discussions  between  workers  and  management  with  respect  to  terms  and  conditions  of 
employment:'*  Section  2(5)  defines  “labor  organization”  as: 
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Any  organization  of  any  kind,  or  any  agency  or  employee  representation 
committee  or  plan,  in  which  employees  participate  and  which  exists  for  the  purpose,  in 
whole  or  in  part  of  dealing  with  employers  concerning  grievances,  labor  disputes,  wages 
rates  of  pay,  hours  of  employment,  or  conditions  of  work.^ 

A  number  of  today’s  employee  involvement  committees  appear  to  fall  within  the  current 
version  of  the  Act.  With  the  ever-present  possibility  of  American  companies  being  brought 
before  the  National  Labor  Relations  Board  on  charges  of  unfair  labor  practices.  Section  8(a)(2) 
continues  to  have  a  chilling  effect  on  eighty-six  percent  of  America’s  workers  who  are  not 
members  of  labor  unions.^ 

The  aim  of  Section  8(a)(2)  was  to  prohibit  companies  from  forming  “sham”  unions.^  But 
it  has  led  to  the  unintended  consequence  of  National  Labor  Relations  Board  determinations  that 
good-faith  labor-management  cooperative  efforts  constitute  unfair  labor  practices.  Even  a 
former  Member  of  the  National  Labor  Relations  Board,  Charles  1.  Cohen,  recognizes  that; 

[I]n  our  zealous  effort  to  prohibit  company  unions,  we  have  created  obstacles  to  common 
sense  dealings  between  employees  and  management.  America’s  companies  and 
America’s  workers  need  the  flexibility  to  communicate  freely  with  each  other  in  groups, 
through  employee  participation  committees,  as  foreign  companies  have  long  been  able  to 
do,  to  develop  workplace  innovations  that  enhance  the  companies  which,  in  turn,  lead  to 
job  growth  and  higher  wages.* 

WTiile  employee  committees  should  neither  be  used  as  a  substitute  for  independent  unions 
nor  inhibit  workers  from  engaging  in  collective  bargaining.  Section  8(a)(2)  presents  significant 
barriers  when  union  representation  is  not  an  issue.  The  National  Labor  Relations  Board  has 
determined  as  illegal  various  teamwork  programs  in  non-union  settings.  Such  holdings  by  the 
Board  strongly  suggest  that  the  current  law  needs  to  be  modified  to  permit  cooperative 
interaction  between  America’s  companies  and  workers  to  improve  job  safety,  performance,  and 
satisfaction. 

Such  changes  could  be  made  to  the  NLRA  while  preserving  the  goal  of  not  permitting 
employer-dominated  company  unions.  As  Professor  Estreicher  testified; 

[I]t  is  doubtful  that  permitting  employers  to  institute  committees  for  bilateral  discussions 
over  matters  of  mutual  concern,  including  pay  and  working  conditions,  would  have  the 
effect  of  preventing  employees  from  making  an  uncoerced  decision  over  whether  they 
wish  to  be  represented  by  an  independent  union.^ 

The  concept  of  employee  involvement  programs  has  gained  increasing  support  in  recent 
years  from  a  variety  of  sources.  The  1993  Commission  on  the  Future  of  Worker-Management 
Relations  (popularly  known  as  the  Dunlop  Commission)  appointed  by  President  Clinton 
examined  the  issue  of  teaming  when  it  considered  “[wjhat  (if  any)  new  methods  or  institutions 
should  be  encouraged,  or  required,  to  enhance  work-place  productivity  through  labor- 
management  cooperation  and  employee  participation. 


35 


After  months  of  research  and  hearings,  the  Dunlop  Commission  determined  that  the  need 
for  broadened  employee  participation  and  cooperation  in  workplace  decision  making  should  be  a 
goal  for  the  twenty-first  century  workplace."  The  Commission’s  report  stated  that: 

[ejmployee  participation  and  labor-management  partnerships  are  essential  to  improved 
productivity,  enhanced  quality  and  economic  performance,  and  an  increased  voice  and 
higher  living  standards  for  American  workers.  It  is  in  the  national  interest  to  see 
participation  and  partnerships  sustained  and  expanded  to  cover  a  larger  proportion  of  the 
American  workforce  and  workplaces,  and  to  address  the  full  range  of  issues  critical  to 
improving  workplace  performance  and  advancing  workers’  economic  positions  and 
quality  of  working  lives. 

\ 

While  the  Dunlop  Commission  Report  did  not  offer  specific  statutory  changes  to  permit 
employee  involvement  programs,"  the  report  did  find  that  “some  clarification  of  Section  8(a)(2) 
so  that  employee  involvement  programs  —  such  as  those  relating  to  production,  quality,  safety 
and  health,  training  or  voluntary  dispute  resolution  —  are  legal  as  long  as  they  do  not  allow  for  a 
rebirth  of  the  company  unions  the  section  was  designed  to  outlaw.”" 

The  104^’’  Congress  passed  the  Teamwork  for  Employees  and  Managers  Act  of  1995," 
which  would  have  “reasonably  adapt[ed]  the  NLRA  to  the  rigors  of  a  supply-side,  global 
economy.”"  “Despite  the  fact  that  his  Secretary  of  Labor,  Robert  Reich  ha[d]  often  expressed 
support  for  greater  workplaee  cooperation,  due  to  the  opposition  of  organized  labor,”"  President 
Clinton  vetoed  the  legislation  on  July  30,  1996." 

Clinton  stated: 

[T]his  legislation,  rather  than  promoting  genuine  team  work,  would  undermine  the 
system-  of  collective  bargaining  that  has  served  this  country  so  well  for  many 
decades.  It  would  do  this  by  allowing  employers  to  establish  company  unions  where  no 
union  eurrently  exists  and  permitting  company-dominated  unions  where  employees  are  in 
the  process  of  determining  whether  to  be  represented  by  a  union." 

During  the  105^'’  Congress  similar  legislation  to  amend  the  NLRA  was  also,  unsuccessful. 

A 

The  American  Worker  at  a  Crossroads  Project  also  found  compelling  evidence  for 
statutory  changes  that  will  foster  rather  than  impede  the  fundamental  changes  that  are  sweeping 
the  workplace.  These  changes,  like  the  Team  Act,  are  needed  so  that  Ameriea  can  have  both  a 
modem  and  adaptive  economy  and  a  workplace  that  allows  employees  to  reach  their  full 
potential.  In  discussions  held  around  the  country  and  in  Washington,  DC,  the  American  Worker 
Project  frequently  heard  requests  for  a  legislative  change  to  the  NRLA  to  foster  teaming.  These 
came  from  employees  in  a  variety  of  industries,  from  information  technology,  such  as  Intel  and 
IBM,  to  manufacturing  companies,  such  as  Lockheed-Martin.^° 
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For  example,  at  the  IBM  Sales  Center  in  Atlanta,  Georgia,  teaming  is  being  used  to 
empower  employees  to  structure  the  workplace  to  best  meet  their  needs.  The  Center’s  layout  is 
designed  in  a  system  of  employee  workgroup  pods,  with  one  manager  in  a  cubicle  in  the  middle 
of  fifteen  employees,  to  facilitate  working  together  as  a  team.  Through  this  team-development 
workplace  structure,  the  management  component  at  the  center  has  been  reduced  from  fifteen 
percent  to  single  digits.^'  At  Lockheed-Martin,  workers  and  management  design  aircraft 
together.  Joint  design  teams  empower  all  involved,  increase  efficiency,  and  eliminate  waste. 


Findings  and  Recommendations 

Workers  and  managers  cannot  be  adversaries  in  a  successful  business  enterprise.  Indeed, 
there  is  no  more  compelling  mutual  interest  than  the  common  goal  of  pursuing  the  success  of  the 
business  endeavors  in  which  they  are  joined.  “A  team  is  ...  a  vehicle  for  individual  fulfillment 
and  success,  providing  each  team  member  with  power,  energy,  and  strength  for  achieving 
personal  potential.”"^  Policy-makers  must  act  to  support  innovative  and  evolving  practices  of  the 
21**  century  workplace. 

•  Congress  must  pass  legislation  to  safeguard  those  employers  who  find  that  compliance  with 
one  law  places  them  in  violation  of  another.  Congress  as  well  as  state  governments  and 
federal  agencies  must  work  to  eliminate  conflicts  and  contradictions  in  workplace  law. 

•  Congress  should  help  America's  workers  succeed  in  the  21**  Century  workplace  by 
modifying  the  NLRA  to  authorize  workplace  teams. 

•  Federal  and  state  governments  should  develop  a  process  to  streamline  laws  and  reduce 
regulatory  costs. 


'  BUSINESS  REGULATION:  CALIFORNIA  MANUFACTURERS  USE  MULTIPLE  STRATEGIES  TO 
COMPLY  WITH  LAWS  (GAO/B-278IOO,  September  30,  1998). 

^  Cliff  Jemigan,  HIGH  TECH  SURVIVAL  109  (Olive  Hill  Lane  Press  1996). 

^  H.  R.  634,  lOS***  Cong.,  f* *  Sess.  (1997);  Bill  Summary,  S.  295  RS,  105*  Cong.,  f'  Sess.  (1997). 

National  Labor  Relations  Act,  29  U.S.C.  §158(a)(2)  (1935). 

^National  Labor  Relations  Act,  29  U.S.C.  §  152(5)  (1935) 

*  U.S.  Department  of  Labor,  Press  Release,  Union  Members  in  1997,  January  30,  1998. 

’  Samuel  Estreicher.  Professor  of  Labor  and  Employment  Law,  New  York  University,  Congressional  Testimony 
before  the  Senate  Committee  on  Labor  and  Human  Resources,  Hearing  on  Meeting  the  TEAM  Act,  105  Cong.,  f 
Sess.  (February  12,  1997). 

*  Charles  I.  Cohen.  Former  Member  of  the  National  Labor  Relations  Board,  Congressional  Testimony  bejore  the 
Senate  Committee  on  Labor  and  Human  Resources.  Hearing  on  Meeting  the  TEAM  Act,  105  Cong.,  f  Sess. 


(February  12,  1997). 
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Commission  on  the  Future  of  Worker-Management  Relations,  Report  and  Recommendations.  103"'*  Cong.,  2"‘‘ 

Sess.  (1994)  X. 

"id.  X,  xxii. 

Id.  p.  4. 

"  Id. 

"  Id.  p.  7. 
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H.  R.  743,  104*  Cong.,  1*'  Sess.  (1995);  S.  295,  104*  Cong.,  1^‘  Sess.  (1996). 

Michael  H.  Leroy,  Professor  at  the  Institute  of  Labor  and  Industrial  Relations,  University  of  Illinois  at  Urbana- 
Champaign,  Congressional  Testimony  before  the  Senate  Committee  on  Labor  and  Human  Resources,  Hearing  on 
Meeting  the  TEAM  Act,  105*  Cong.,  2"“'  Sess.  (February  12,  1997). 

Robert  B.  Fitzpatrick,  Employment  Discrimination  and  Civil  Rights  Actions  in  Federal  and  State  Courts,  SB56 
ALl-ABA  227,  244  (May  1,  1997). 

Veto  of  H.R.  743,  H.  Doc.  No.  251,  104*  Cong.,  2"'*  Sess.  1  (1996). 
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Id. 

Committee  on  Education  and  the  Workforce,  Subcommittee  on  Oversight  and  Investigations,  American  Worker 
Project  Roundtable,  /5A/,  January  20,  1998. 

Committee  on  Education  and  the  Workforce,  Subcommittee  on  Oversight  and  Investigations,  American  Worker 
Project  Roundtable,  Lockheed-Martin,  January  20,  1998. 

Ronald  G.  Kingen,  President-Elect,  ASQC,  Congressional  Testimony  before  the  House  Committee  on  Education 
and  the  Workforce,  Subcommittee  on  Employer/Employee  Relations,  Field  Hearing  in  Oak  Brook,  Illinois  on  the 
Teamwork  for  Employees  and  Managers  (TEAM)  Act  of  1997. 

Samuel  Estreicher,  Professor  of  Labor  and  Employment  Law,  New  York  University,  Congressional  Testimony 
before  the  Senate  Committee  on  Labor  and  Human  Resources,  Hearing  on  Meeting  the  TEAM  Act,  105*  Cong.,  F' 
Sess.  (February  12,  1997). 
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WHERE  DOES  ALL  THE  MONEY  GO? 


Introduction 

The  federal  government  spends  a  significant  amount  of  money  for  various  job  training 
and  employment  programs  administered  by  the  Department  of  Labor.  How  do  these  programs 
help  Americans  to  achieve  the  skills  to  compete  in  the  century  workplace? 

The  American  Worker  Project  was  tasked  by  Subcommittee  Chairman  Pete  Hoekstra  to 
track  the  discretionary  spending  of  the  Department  of  Labor  and  determine  if  the  funds  are  being 
effectively  administered.  The  work  required  to  research,  analyze,  and  identify  all  grantees 
receiving  Department  of  Labor  discretionary  funds  was  significant.  The  American  Worker 
Project  thanks  both  GAO  and  the  Congressional  Research  Service  (CRS)  for  their  exceptional 
support. 


Background 

The  United  States  Department  of  Labor  commands  a  labyrinth  of  resources  regulating 
and  guiding  American  workers  and  their  workplace.  When  it  was  established  in  March  of  1913, 
the  Department  of  Labor  was  staffed  with  2,000  people  on  a  budget  of  $2.3  million.  Eighty-six 
years  later,  the  Agency  employs  17,000  employees  on  a  budget  of  $35  billion. 

The  Department  has  distributed  its  administrative,  financial,  legal,  and  operating 
functions  among  dozens  of  agencies,  hundreds  of  offices,  and  thousands  of  staff.  A  General 
Accounting  Office  (GAO)  report  issued  in  July  1997  stated,  “Labor’s  diversity  of  functions  is 
earned  out  by  different  offices  in  a  decentralized  organizational  structure.  It  has  24  component 
offices  or  units,  with  over  1,000  field  offices,  to  support  its  various  functional  responsibilities.”' 
To  further  illustrate  the  decentralized  nature  of  the  Department  of  Labor’s  management  structure, 
“OASAM  [Office  of  the  Assistant  Secretary  for  Administration  and  Management]  was  uncertain, 
immediately  after  the  Oklahoma  City  bombing,  whether  it  had  field  office  staff  located  in  the 
bombed  federal  building.  To  obtain  this  information.  Labor  had  to  query  staff  in  each  of  the 
major  program  divisions  to  ascertain  whether  the  divisions  had  field  offices  in  Oklahoma  City 
and  the  location  of  the  offices.”^ 

The  Department’s  Office  of  Inspector  General  (OIG),  has  for  many  years  found 
weaknesses  in  Labor’s  internal  control  systems  and  questioned  the  disposition  of  millions  of 
dollars  throughout  various  programs,  grants,  contractors,  companies,  and  unions.  GAO  stated, 
“In  summary,  although  Labor  has  historically  been  the  focal  point  for  workforce  development 
activities,  it  faces  the  challenge  of  meeting  those  goals  with  the  context  of  an  uncoordinated 
system  of  multiple  employment  training  programs  operated  by  numerous  departments  and 
agencies.”^  Over  the  last  decade,  the  Department  of  Labor  has  made  strides  culminating  in  the 
first-ever-unqualified,  “clean”  financial  audit,  which  was  issued  by  the  OIG  in  February  of  1998. 
That  is  good  news  and  reflects  hard  work  by  the  Department.  But,  more  improvement  is  needed. 
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American  Worker  Project 

The  Project  decided  to  study  the  Department’s  most  recent  data  and  current  appropriations 
figures  available  for  FY  1997.  The  resulting  analysis  revealed: 

•  FY97  Budget  Authority  $  34,425,022,000 

•  FY97  Appropriations  $  12,179,866,000 


FY97  Agency  Appropriations: 


Employment  and  Training  Administration  ' 

$ 

9,321,851,000 

Bureau  of  Labor  Statistics 

$ 

361,700,000 

Occupational  Safety  and  Health  Administration 

$ 

325,734,000 

Administration  and  Management 

$ 

372,938,000 

Employment  Standards  Administration 

$ 

1,512,405,000 

Pension  and  Welfare  Benefits  Administration 

$ 

77,083,000 

Pension  Benefit  Guaranty  Corporation 

$ 

10,345,000 

Mine  Safety  and  Health  Administration 

$ 

197.810.000 

$  12,179,866,000 


The  Project  chose  to  focus  on  the  Employment  and  Training  Administration  (ETA)  for 
analysis  because  it  receives  76.5  percent  of  the  total  discretionary  funds.  As  a  first  step, 
American  Worker  Project  asked  the  Department  of  Labor  for  a  listing 'and  accounting  of  grants 
and  contracts  awarded  with  discretionary  appropriations.  James  McMullen,  Deputy  Assistant 
Secretary,  Office  of  the  Assistant  Secretary  for  Administration  and  Management,  US  Department 
of  Labor  responded  that  this  information  was  not  available  in  a  “single  volume”  or  “in  detail.”  In 
addition,  the  Department  said  producing  the  data  on  a  fiscal  year  basis  was  too  time  consuming, 
cumbersome,  not  readily  available,  and  difficult  to  produce.  As  a  compromise.  Department 
officials  agreed  to  provide  the  information,  but  on  a  calendar  year  1997  basis. 

The  first  installment,  showing  $7.41  billion  in  awarded  grants,  arrived  at  the  Project 
office  within  a  few  days  of  this  agreement;  however,  the  second  installment,  showing  $8.45 
billion  in  grants,  did  not  arrive  for  approximately  six  weeks.  The  data  received  lacked 
justification  for  the  money  spent,  were  missing  grantees  (meaning  some  grantees  were  identified 
in  the  first  installment  then  were  not  shown  on  the  second),  contained  conflicting  and 
inconsistent  totals  (or  lack  of  totals),  and  raised  more  questions.  At  this  point,  the  American 
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Worker  Project  learned  to  its  frustration  that  it  was  impossible  to  reconcile  the  grant  program 
data  using  Department  of  Labor  calendar  year  information,  and  fiscal  year  appropriation 
numbers  from  Congress.  In  fact,  the  Department  was  also  unable  to  reconcile  this  information. 

Neither  set  of  figures  provided  by  the  Department  matched  discretionary  total  of  $10.25 
billion  calculated  by  the  General  Accounting  Office.  The  grant  and  contract  amounts  from  the 
Department  did  not  include  “appropriated  entitlements,”  “allocations,”  “salaries  and  expenses” 
and  nearly  $100  million  in  “administrative”  or  “overhead”  expenses.  The  Project’s  efforts  to 
analyze  program  expenditures  were  further  hampered  because  of  the  inability  to  obtain,  from  the 
law  or  from  the  Department,  a  clear  definition  of  what  was  included  in  administrative  or 
overhead  expenses. 

Adding  to  the  complexities  of  research,  the  Department  of  Labor  informed  the  Project 
that  it  maintains  141  computer  systems  and  “19  financial  systems  that  feed  accounting  and 
related  financial  information  into... the  accounting  system  of  record  in  the  Department.”'' 

Although  the  American  Worker  Project  had  been  told  in  March  that  grant  and  contract 
information  was  not  available  in  a  “single  volume”  or  “in  detail”  and  was  unavailable  through 
his  office,  Mr.  McMullen  stated  during  a  September  28  hearing  that  the  Department  uses  “the 
Federal  Assistance  Award  Data  System  (FAADS)  and  the  Federal  Procurement  Data  System  to 
record  grant  and  contract  award  information.”^  And,  “the  objective  of  the  FAADS  program  is  to 
provide  Congressional  and  State  government  officials  with  comprehensive,  timely  information 
about  financial  assistance  awards  made  to  public  and  private  recipients.”®  So,  what  is  the  right 
answer? 

The  Office  of  the  Inspector  General  has  also  encountered  difficulties  with  the  procedures 
for  Department  grant  accounting.  Its  report  on  the  Department’s  Consolidated  Financial 
Statement  Audit,  September  30,  1997  and  1996  revealed  weaknesses  in  the  Employment  and. 
Training  Administration  (ETA)  grant  accounting  procedures  and  staff.’  “None  of  the  ETA 
regional  offices  tested  during  the  audit  had  a  complete  set  of  written  grants  accounting 
procedures.  This  has  resulted  in  ‘on-the-job  training’  that  is  time-consuming,  incomplete,  or 
trial-and-error.  The  regions  visited  had  different  staffing  dynamics,  but  in  each  location  the  lack 
of  written  procedures  has  resulted  in  inefficiencies,  significant  procedural  errors,  and/or  over¬ 
dependence  on  a  single  individual  to  ensure  the  integrity  of  the  operation.”® 
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Discretionary  Programs 

Job  Training  Partnership  Act  (JTPA) 

“The  Federal  Government’s  current  grant  management  processes 

are  confusing,  burdensome,  and  a  maze  of  overlapping  programs. 

Congressman  Stephen  Hom^ 

Echoing  Congressman  Horn’s  statement,  GAO  said,  “[W]e  reported  that,  in  fiscal  year 
1995,  163  federal  employment  training  programs  were  spread  across  15  departments  and 
agencies  (37  programs  were  in  Labor),  with  a  total  budget  of  over  $20.4  billion.  Although  we 
have  not  recounted  the  programs  and  appropriations,  we  are  confident  that  the  same  problem  still 
exists.  Rather  than  a  coherent  workforce  development  system,  we  continue  to  have  a  patchwork 
of  federal  programs  with  similar  goals,  conflicting  requirements,  overlapping  target  populations, 
and  questionable  outcomes.”"’  The  American  Worker  Project  reviewed  several  discretionary 
programs  and  reached  similar  distressing  conclusions. 

The  Employment  and  Training  Administration  administers  programs  within  the  Job 
Training  Partnership  Act.  One  of  these  programs  began  in  1982  as  Economic  Dislocation  and 
Worker  Adjustment  Assistance,  commonly  known  as  the  Dislocated  Worker  Program.  Twenty 
percent  of  the  funding  for  this  program  is  administered  by  the  Secretary  of  Labor  through  an 
account  called  the  National  Reserve.  This  discretionary  grant  program  assists  workers  in 
obtaining  jobs,  regardless  of  how  the  employee  has  become  dislocated.  Dislocated  workers  can 
apply  for  discretionary  grants  if  they  meet  broad  eligibility  requirements  such  as  (1)  losing  a  job 
or  being  terminated;  (2)  not  likely  to  return  to  the  job;  (3)  being  long-term  unemployed;  (4)  self- 
employed  like  farmers  and  ranchers;  (5)  unemployed  due  to  economic  conditions;  and  (6) 
unemployed  due  to  natural  disasters.  The  funding  for  Program  Year  97  was  $249,050,619. 

The  information  received  from  the  Department  showed  a  total  of  over  $194  million  in 
grants  awarded  through  the  National  Reserve  account.  Some  of  the  recipients  of  this  reserve 
account  were  unions  and  their  affiliates.  For  instance,  the  Human  Resources  Development 
Institute  (the  lobbying  arm  of  the  AFL-CIO)  received  $2.55  million;  the  International  Union  of 
Operating  Engineers  received  $155,000;  the  International  Association  of  Machinists  received 
$89,110;  and  the  United  Mineworkers  of  America  received  $879,930)  Green  Thumb,  Inc.,  a 
non-profit  organization,  received  $785,490  as  well  as  receiving  federal  funds  under  the  Senior 
Community  Service  Employment  Program  (SCSEP)  which  will  be  described  in  further  detail  in 
the  SCSEP  section.  Northern  Virginia  Community  College  was  granted  $29,121;  the  National 
Council  of  La  Raza  was  granted  $344,637;  and  Goodwill  Industries  of  America  was  granted 
$111,150. 

In  a  related  matter,  the  Job  Training  Partnership  Act,  of  which  the  Dislocated  Worker 
Program  is  a  part,  requires  grant  recipients  to  maintain  and  submit  information  that  the  Secretary 
of  Labor  needs  to  measure  performance."  “The  OIG  performed  an  audit  of  the  management 
control  systems  used  to  accumulate  the... data  at  the  State  and  Service  Delivery  Area  (SDA) 
levels  for  the  period  July  1,  1993,  to  June  30,  1994,  (Program  Year  1993).’"^  ...the  audit  found 
that  adequate  management  controls  were  lacking  at  every  level... As  a  result,... data  was 
inaccurate,  incomplete  and  not  in  compliance  with  (the  law’s)  requirements.  Since  (data 


42 


collection)  guidelines  and  (legal)  requirements  were  inconsistently  applied,  the  value  of  (the) 
data  as  a  management  tool  was  diminished.”"  The  OIG  determined,  “ETA  was  not  aware  of  the 
problems  because  of  their  inadequate  oversight  of  State  and  SDA  operations.”" 

There  is  also  evidence  of  waste  and  abuse  in  the  administration  of  the  Dislocated  Worker 
Program.  The  OIG  performed  an  audit  of  New  Horizons  Inc.  of  El  Paso,  Texas,  for  the  period 
July  1,  1995,  through  May  31,  1996."  The  Secretary’s  discretionary  funds  provided  a  grant  for 
$484,019  to  New  Horizons,  a  for-profit  contractor,  to  serve  150  eligible  dislocated  workers.  The 
purpose  was  to  provide,  “specific  job  opportunities  with  the  development  of  appropriate 
curricula  and  support  mechanisms  so  that  those  eligible  dislocated  workers  who  successfully 
complete  the  program  would  get  those  jobs,  at  a  cost  competitive  with  other  program  options 
available.  The  OIG  audit  found  that  “New  Horizons,  Inc.  was  unable  to  deliver  the  services 
promised.  They  only  provided  technical  training  to  25  percent  of  the  participants  (37  of  the  150 
required  by  the  grant).  Moreover,  training-related  employment  was  obtained  by  only  1 5  percent 
of  the  105  participants  required  under  the  grant.”"  As  a  result,  the  Employment  and  Training 
Administration  (ETA)  allowed  the  grant  to  expire. 

In  February  1998,  OIG  issued  a  report  on  an  audit  of  a  grant  awarded  to  the  Central 
Texas  Council  of  Governments  (CTCOG)."  The  audit  was  performed  to  determine  how  the 
Career  Management  Accounts  (CMAs)  were  operated  and  determine  differences  in  training 
strategies  and  outcomes  for  the  CMA  program  participants  and  a  regular  control  group  of 
participants.  The  OIG  audit  found  four  problems  providing  three  recommendations": 


1.  Twenty  percent  of  the  grant  funds  were  paid  in  stipends  to  all  CMA  participants 
regardless  of  need  or  amount  of  time  spent  in  the  classroom.  Joint  Training  Partnership 
Act  (JTPA)  requires  that  direct  support  payments  to  participants  must  be  based  on  need. 
We  questioned  S 1 1 7,785  in  stipend  payments. 

2.  Program  outcomes  for  control  group  participants  were  better  than  the  CMA  participants. 
Only  51  percent  of  CMA  participants  obtained  jobs  after  training  compared  to  71  percent 
of  the  control  group.  Furthermore,  the  starting  wages  of  CMA  participants  were  $10.45 
per  hour  compared  to  $12.65  per  hour  for  the  control  group. 

3.  Many  CMA  participants  were  already  enrolled  in  college  prior  to  enrollment  in  JTPA. 
Therefore,  they  enrolled  in  JTPA  to  obtain  financial  aid  to  continue  with  their  education. 
To  allow  either  undergraduate  or  advanced  degree  college  students  to  enroll  in  JTPA 
diminishes  available  funds  for  those  dislocated  workers  who  need  the  services  to  return  to 
the  labor  market. 

4.  Participants  were  not  terminated  from  the  grant  after  90  days  of  inactivity  as  is  required 
to  ensure  accurate  statistics  on  terminations. 
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The  Job  Training  and  Partnership  Act  also  authorized  funding  for  Migrant  and  Season^ 
Farmworker  Programs  (MSFP)  to  assist  families  to  achieve  or  maintain  employment  above  the 
poverty  level  while  working  in  agriculture.  In  FY  97,  the  top  four  sponsors  received  over  $3 1 
million  under  this  program.  Some  MSFP  also  raise  concerns.  For  example,  an  OIG  audit  of  the 
Puerto  Rico  Department  of  Labor  and  Human  Resources  for  the  period  of  July  1,  1991  to  March 
31,  1995^°  concluded  “program  performance  was  extremely  poor  and  questioned  $1,764,658  out 
of  total  program  expenditures  of  $13.5  million.  Moreover,  the  OIG  commented  that  the 
Commonwealth’s  welfare  program  and  another  federal  job  training  program  designed  to  assist 
economically  disadvantaged  individuals  had  the  unintended  effect  of  making  it  more  difficult  for 
the  MSFP  to  achieve  its  overall  objectives.^' 

In  FY  97,  grants  of  $68,341,842  were  issued  to  programs  to  help  Indian  and  Native 
American  groups  to  obtain  permanent  employment  through  job  training,  counseling,  referrals, 
and  other  initiatives.  The  Department  of  Labor  originally  provided  the  American  Worker  Project 
with  a  listing  of  1 86  grantees  under  this  program,  which  was  later  modified  to  match  their  web 
page  listing  of  183  grantees.  Among  the  program  participants  was  the  United  Sioux  Tribes  of 
South  Dakota  Development  Corporation,  which  was  awarded  $1.3  million  to  provide  training 
and  other  services  to  Native  Americans.  An  OIG  audit  of  this  organization  for  program  years 
1995  and  1996  recommended  the  Department  disallow  $308,  462  in  excessive  costs, 
inappropriate  charges,  and  payment  for  services  not  performed. 

The  Department  of  Labor  conducted  an  audit  in  September  1998  of  the  Oklahoma-based 
Cherokee  Indian  Nation.^^  This  audit  found  that  “federal  job-training  programs  were  over¬ 
charged  by  $529,272  by  the  tribe,  and  the  U.S.  Department  of  Health  and  Human  Services  said 
in  a  recent  report  that  the  tribe’s  book-keeping  was  so  careless  that  it  was  impossible  to  account 
for  about  $87  million  the  department  has  given  the  tribe  though  its  Indian  Health  Service 
program  since  1996.”^^ 

The  Department  of  Labor  also  provides  grants  to  finance  part-time,  minimum-wage 
community  service  jobs  for  economically  disadvantaged  older  Americans  through  the  Senior 
Community  Service  Employment  Program  (SCSEP).  In  FY  97,  $435,000,000  was  used  for 
administering  the  SCSEP.  The  Department  of  Labor  awards  the  bulk  of  SCSEP  grant  funds  to 
1 0  nonprofit  national  sponsors  -  nonprofit  organizations  established  to  provide  employment  and 
training  to  older  Americans.  Seventy-eight  percent  of  annual  appropriations  are  allotted  to  these 
10  national  sponsors,  while  the  remaining  22  percent  are  distributed  to  the  states  and  territories. 

Department  of  Labor  chooses  to  fund  the  national  sponsors  with  noncompetitive  grants. 
Normally,  noncompetitive  grants  over  $25,000  are  to  be  reviewed  and  approved  by  the 
Procurement  Review  Board  (PRB)  which  “advises  whether  long-term  relationships  wiA  the 
same  organizations  are  consistent  with  Labor  policies.  However,  Labor  exempts  (these)  awards 
and  does  not  involve  the  PRB  in  reviewing  the  program’s  annual  grant  renewal  decisions.”^'' 
One  of  the  national  sponsors  first  received  SCSEP  funds  in  1965;  the  most  recent  relationship 
began  in  1989.  The  smallest  amount  awarded  to  a  national  sponsor  in  program  year  1997  was 
$5,934,487.  Why  do  these  organizations  continue  to  receive  significant  SCSEP  funds  without 
PRB  involvement?  “Labor  officials  did  not  adequately  explain  the  reason  for  this  exemption.”^^ 
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GAO  presented  a  thorough  and  comprehensive  report  on  the  SCSEP  and  the  role  of 
national  sponsors  in  1995.^^  The  report  indicated  the  Older  Americans  Act  “requires  Labor  to 
award  grants  to  national  sponsors  sufficient  to  maintain  their  1978  level  of  activities  and  in  so 
doing  to  give  preference  to  organizations  of  proven  ability.  This  requirement  to  maintain  the 
1978  level  of  activity  is  commonly  know  as  the  ‘hold  harmless’  provision.”^’  GAO’s  conclusion 
was,  “Labor  could  more  equitably  distribute  SCSEP  funds  among  states  if  the  OAA’s  Title  V 
hold  harmless  provision  were  amended  or  eliminated.  Amending  it  to  permit  Labor  to  hold 
harmless  only  sponsors’  1978  nationwide  total  number  of  positions,  rather  than  the  1978  funding 
level  in  each  state,  would  enable  Labor  to  (1)  depart  from  the  1978  state-by-state  pattern  and  (2) 
allot  the  funds  so  as  to  correct  the  problem  of  over-served  and  under-served  states.  Repealing 
the  hold  harmless  provision,  although  an  option,  could  significantly  change  the  program’s 
character  if  it  resulted  in  major  shifts  of  funding  allocations  from  national  sponsors  to  state 
governments.”^* 

Another  issue  with  these  grants  is  conflict  of  interest.  For  example,  during  calendar  years 
1990  through  1995,  the  American  Association  of  Retired  Persons  (AARP)  administered 
Department  of  Labor  grants  ($50  million  per  year),  EPA  grants  ($20  million  per  year),  and 
additional  grants  for  IRS,  HHS,  and  HUD.”^^  American  Worker  Project  research  discovered  that 
of  the  National  Council  of  Senior  Citizens'  “almost  $70.6  million  income  in  1994,  $70  million  or 
96  percent  was  from  federal  government  grants... By  comparison,  the  AARP  accepted  $85.9 
million  in  federal  grants,  25  percent  of  its  total  budget.”^"  As  Dr.  Donald  Senese  of  The  60  Plus 
Association  wrote,  “A  legitimate  focus  is  whether  these  organizations,  essentially  advocacy 
groups  for  more  federal  spending,  should  be  running  government  programs  providing 
employment  for  seniors.  It  appears  there  is  a  conflict  of  interest  or  at  least  the  opportunity  to 
build  a  structure  to  lobby  for  more  federal  funding  at  the  expense  of  groups  which  do  not  accept 
federal  funds.”^* 

The  Department  does  not  restrict  its  use  of  noncompetitive  grants  to  the  SCSEP; 
however,  since  the  Department  does  not  collect  information  on  noncompetitive,  discretionary 
grants  as  a  category,  it  is  difficult  to  perform  thorough  analysis.  A  GAO  review  for  fiscal  years 
1990-92  determined  that  the  Employment  and  Training  Administration  “awarded  grants  to  the 
same  organizations  for  1 5  or  more  years. 

The  “year-after-year-after-year”  approach  of  awarding  grants  to  unions,  public  interest 
groups,  and  businesses  creates  impediments  to  competition,  possible  conflict  of  interest;  and, 
highlights  the  lack  of  central  tracking  system  to  identify  and  track  grant  awards.”  The  following 
table  is  a  sampling  of  the  many  organizations  that  received  grants  over  consecutive  years  and  has 
been  excerpted  from  the  February  1994  GAO  Report  (GAO/HEHS-94-9)  to  the  Chairman, 
Subcommittee  on  Oversight  of  Government  Management,  Committee  on  Governmental  Affairs, 
U.S.  Senate. 
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Table  1;  Grants  to  the  Same  Grantees  Over  Several  Consecutive  Years 


GRANTEE 

NUMBER  OF  CONSECUTIVE  YEARS 

National  Tooling  &  Machining  Association 

31 

SER  -  Jobs  for  Progress,  Inc. 

28 

National  Urban  League,  Inc. 

26 

National  Alliance  of  Business 

25 

Human  Resource  Development  Institute 

23 

National  Association  of  Counties 

20 

National  Puerto  Rican  Forum 

16 

National  Council  on  La  Raza 

'  15 

International  Association  of  Machinists 

15 

Another  government  job  training  program  is  the  Job  Corps,  which  was  established  in 
1964  as  a  residential  training  program  to  help  disadvantaged  youths  become  educated  and 
develop  job  skills.  For  FY  97,  more  than  $1  billion  was  appropriated  for  the  Job  Corps  program 
with  an  additional  $88  million  appropriated  for  construction  and  renovation  of  new  and  existing 
facilities. 

Evidence  of  Job  Corps  difficulties  includes  embezzlement  of  funds  by  a  Mississippi  Job 
Corps  Center  employee  in  March  1998.''‘  Res-Care,  Inc.  claimed  over  $78,000  in  unallowable 
charges,  of  which  $18,794  pertained  to  Job  Corps.^'  The  Sierra  Nevada  Job  Corps  Center 
operated  by  the  Management  &  Training  Corporation  actively  campaigned  against  efforts  to 
unionize  the  Center,  in  violation  of  provisions  under  the  Job  Training  Partnership  Act. 

As  an  example  of  larger  problems,  the  American  Worker  Project  focused  on  the  issue  of 
Job  Corps’  sole-source  contracts.  The  Department  of  Labor  awards  nine  sole-source  contracts  to 
national  contractors,  eight  unions,  and  one  business  organization,  who  provide  Job  Corps 
students  with  vocational  training. 
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TABLE  2:  Job  Corps  National  Training  Contractors  and  1996  Program  Year  Awards 


Contractor 

Year  of 
Initial  Award 

1 996  Program 
Year  Award  * 
(millions) 

ALL/CIO  Appalachian  Council 

1974 

$4.2 

Home  Builders  Institute 

1974 

$13.5 

International  Brotherhood  of  Painters  and  Allied  Trades 

1969 

$4.1 

International  Masonry  Institute 

1971 

$3.5 

International  Union  of  Operating  Engineers 

1966 

$2.5 

National  Plasterers  and  Cement  Masons  International 

Association 

1970 

$5.3 

Transportation-Communication  International  Union 

1972 

$4.2 

United  Brotherhood  of  Carpenters  and  Joiners  of  America 

1968 

$6.3 

United  Auto  Workers 

1978 

$2.5 

Total 

$46.1 

'  '  ' 
A  program  year  begins  on  July  1  and  ends  on  June  30  of  the  following  year.  A  program  year  is 
designated  by  the  year  in  which  it  begins.  Thus,  program  year  1996  began  on  July  1,  1996,  and 
ended  on  June  30,  1997. 


Source:  Job  Corps:  Vocational  Training  Performance  Data  Overstate  Program  Success 
(GAO/T-HEHS-98-218,  July  29,  1998). 


In  a  1995  analysis  of  the  Department’s  sole-source  contracts,  GAO  commented,  “The  use 
of  national  contractors  may  have  been  prudent  in  the  past,  but  times  have  changed.  The  shifting 
composition  of  the  labor  market,  particularly  the  decline  in  the  construction  trades;  the  high 
proportion  of  vocational  training  funds  allocated  to  national  contractor  training;  and  Labor’s  lack 
of  information  to  support  its  justification  for  these  national  contracts,  raises  questions  about 
whether  this  is  the  most  cost-effective  approach  to  vocational  training.”^^ 

And  when  the  Department  was  asked  by  GAO  to  provide  information,  “To  date.  Labor 
has  failed  to  provide  adequate  support  to  justify  sole-source  procurement  for  vocational  training 
services  provided  by  the  nine  national  labor  and  business  organizations.  Labor’s  justification  for 
sole-source  procurement  does  not  explain  or  demonstrate  the  basis  for  Labor’s  determination  of 
need.”^^ 


Findings  and  Recommendations 

In  March  1997  GAO  reported,  “Not  only  are  Labor’s  employment  training  programs  part 
of  a  fragmented  system  but,  despite  spending  billions  of  dollars  each  year,  many  federal  agencies 
operating  these  programs  do  not  know  if  their  programs  are  really  helping  people  find  jobs.”^* 
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Perpetually  and  automatically  funding  the  national  sponsors  with  noncompedtive, 
discretionary  grants  is  ill  suited  to  the  modem  workplace.  Reevaluating  the  inequitable 
distribution  of  funding  levels  that  has  for  decades  reinforced  these  national  sponsors  is  a  stepping 
stone  for  a  focused  discussion  involving  SCSEP  participants  and  the  Secretary  of  Labor. 
National  sponsors  and  states  need  to  work  more  closely  on  a  more  financially  even  playing  field. 
One  possible  solution  is  to  require  SCSEP  noncompetitive  grants  over  $25,000  to  be  reviewed 
and  approved  by  the  Procurement  Review  Board  (PRB).  Another  is  to  eliminate  sole-source 
contracting  under  Job  Corps.  One  thing  is  clear:  unless  effective  grant  management  becomes  a 
priority,  the  needs  of  potential  workers  will  remain  lost  in  an  antiquated,  bureaucratic  maze. 

•  Congress  must  perform  aggressive  oversight  of  Department  of  Labor. 

•  Department  of  Labor  should  ensure  no  organizational  conflicts  of  interest  with  and  between 
grant  recipients. 

•  Department  of  Labor  should  modernize  and  consolidate  its  141  computer  systems. 

•  Congress  should  require  competition  in  grant  making. 

•  Congress  should  comprehensively  reevaluate  the  exceptions  for  award  of  sole-source 
contracts  over  competitive  awarding  and  act  to  prevent  possible  abuse. 

•  Congress  must  reevaluate  non-discretionary  grant  award  procedures. 

•  Congress  should  begin  the  development  of  uniform  reporting  systems  across  government  so 
that  any  taxpayer  can  quickly  obtain  reliable  information  on  how  agencies  are  spending  tax 
dollars. 

•  Department  of  Labor  must  learn  to  better  evaluate  these  programs  to  ensure  that  they  are 
effectively  and  efficiently  helping  Americans  to  find  jobs. 


'  US  General  Accounting  Office,  GAO/HEHS-97-172R,  THE  RESULTS  ACT;  OBSERVATIONS  ON 
DEPARTMENT  OF  LABOR'S  JUNE  1997  DRAFT  STRATEGIC  PLAN,  July  1 1,  1997,  p.3. 

^  Id.atlO. 

^  US  General  Accounting  Office,  GAO/T-HEHS-97-85,  Department  of  Labor,  CHALLENGES  FN  ENSURING 
WORKFORCE  DEVELOPMENT  AND  WORKER  PROTECTION',  March  6,  1997,  p.l. 

''  Id.  at  3. 

^  James  E.  McMullen,  Deputy  Assistant  Secretary  for  Administration  and  Management,  Statement  before  the 
Subcommittee  on  Oversight  and  Investigations,  Committee  on  Education  and  the  Workforce,  United  States  House  of 
Representatives,  September  28,  1998,  p.3. 

^Id. 

’Id. 

^Id. 

^  Representative  Stephen  Horn  (R-CA),  Subcommittee  on  Government  Management,  Information,  and  Technology 
News  Release,  House  to  Consider  Options  to  Strengthen  Financial  Management  Laws,  Save  Taxpayers  Billions, 
June  17,  1998. 

US  General  Accounting  Office,  GAO/T-HEHS-97-85,  Department  of  Labor,  CHALLENGES  FN  ENSURING 
WORKFORCE  DEVELOPMENT  AND  WORKER  PROTECTION,  March  6,  1997,  p.p.  1-2. 
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I  REPORT  TO  THE  CONGRESS,  October  1,  1995  -  March  31,  1996,  Office  of  Inspector  General, 

United  States  Department  of  Labor,  p.  10. 

‘Md.  at  10-11. 

Id. 

Id.  at  11. 

'^SEMIANNUAL  REPORT  TO  THE  CONGRESS,  October  1,  1996  -  March  31,  1997,  Office  of  Inspector  General, 
United  States  Department  of  Labor,  p.  12 
Id. 

” Id.  at  13. 

'^SEMIANNUAL  REPORT  TO  THE  CONGRESS,  October  1,  1 997  -  March  3 1 ,  1998,  Office  of  Inspector  General, 
United  States  Department  of  Labor,  p.  12. 

'’id.  at  13. 

SEMIANNUAL  REPORT  TO  THE  CONGRESS,  October  1,  1995  -  March  31,  1996,  Office  of  Inspector 
General,  United  States  Department  of  Labor,  p.  3. 

Id. 

^  The  Washington  Post,  Labor  Audit  Criticizes  Cherokee  Accounting,  November  3,  1998,  p.  A7. 

^“US  General  Accounting  Office,  GAO/HEHS-96-4,  Department  of  Labor,  SENIOR  COMMUNITY  SERVICE 
EMPLOYMENT  PROGRAM  DELIVERY  COULD  BE  IMPROVED  THROUGH  LEGISLATIVE  AND 
ADMINISTRATIVE  ACTIONS,  November  2,  1995,  p.  1 1.  GAO  states  that  it  is  entirely  possible  the  reviewed 
threshold  amount  may  have  been  raised.  However,  GAO  based  its  statements  upon  information  received  at  the  time 
and  stands  behind  its  report,  GAO  /HEHS-96-4.  The  Department  of  Labor  asserts  that  the  Department  of  Labor 
Series  (DLMS)  Chapter  2,  Section  830  (as  revised  December  31,  1993),  the  Procurement  Review  Board  reviews 
proposed  noncompetitive  grants  that  exceed  $100,000,  not  $25,000.  Grants  awarded  under  Title  V  of  the  Older 
American  Act  of  1965,  as  amended  are  exempt. 

^^Id  at  1. 

Id  at  2. 

Id  at  23. 

”  Office  of  Inspector  General,  US  Department  of  Labor,  Office  of  Audit,  AARP's  INDIRECT  COST  RATES, 

Report  No.  18-98-001-07-737,  December  11,  1997,  p.l. 

Capital  Research  Center,  ORGANIZATIONAL  TRENDS,  National  Council  of  Senior  Citizens  Taxpayers  Fund 
Lobby  for  'Senior-Friendly'  Government  Pork,  Programs,  and  Perks,  James  L.  Martin  &  Donald  J.  Senese,  January 
1998,  p.3. 

Dr.  Donald  J.  Senese,  Director  of  Research,  The  60  Plus  Association,  Letter  to  American  Worker  as  a  Crossroads 
Project,  June  29,  1998. 

US  General  Accounting  Office,  GAO/HEHS-94-9,  Department  of  Labor,  NONCOMPETITIVE 
DISCRETIONARY  GRANTS,  February  22,  1994,  p.  4-5. 

”  Id  at  6-10. 

SEMIANNUAL  REPORT  TO  CONGRESS,  October  1,1997-March  31,  1998,  Office  of  Inspector  General, 

United  States  Department  of  Labor,  p.  21. 

”  Id  atp.  19. 

US  General  Accounting  Office,  GAO/HEHS-95-180,  Job  Corps,  HIGH  COSTS  AND  MIXED  RESULTS  RAISE 
QUESTIONS  ABOUT  PROGRAM'S  EFFECTIVENESS,  June  1995,  pp.  17-18. 

US  General  Accounting  Office,GAO-HEHS-98-218,  Job  Corps,  VOCATIONAL  TRAINING  PERFORMANCE 
DATA  OVER  STATE  PROGRAM  SUCESS,  July  29,  1998,  p.  15. 

US  General  Accounting  Office,  GAOT-HEHS-97-85,  Department  of  Labor,  CHALLENGES  IN  ENSURING 
WORKFORCE  DEVELOPMENT  AND  WORKER  PROTECTION,  March  6,  1997,  p.7. 
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DEPARTMENT  OF  LABOR  SIDESTEPS  REQUIRED  PROCEDURES 


Introduction 

Government  can  use  its  authority  to  help  or  hinder  the  21*^  century  workplace.  One 
safeguard  against  abuse  of  this  authority  was  established  over  50  years  ago  in  the  Administrative 
Procedure  Act  (APA).'  Under  this  act,  an  agency  must  follow  procedures  for  “notice  and 
comment  in  order  to  write  a  new  rule  that  binds  the  public.  Except  for  procedural  rules  and 
general  statements  of  policy,  an  agency  must  publish  notice  in  the  Federal  Register,  stating  a 
schedule  for  all  public  proceedings,  the  legal  authority  for  the  proposed  rule,  and  the  substance 
of  the  proposed  rule.  The  agency  must  then  allow  interested  parties  to  submit  written  comments. 

On  November  25,  1997,  the  Occupational  Safety  and  Health  Administration  (OSHA) 
published  the  Cooperative  Compliance  Programs  (CCP)  instruction^  without  following  these 
APA  procedures.  In  the  accompanying  press  release,^  OSHA  explained  that  the  CCP  represented 
the  nationwide  expansion  of  an  existing  program  that  had  helped  70  percent  of  Maine’s  200 
worst  companies  (companies  with  the  highest  injury  rate)  reduce  serious  injuries. 

Unlike  the  Maine  pilot  program,  which  used  workers’  compensation  data,  the  CCP  relies 
upon  injury'  and  illness  data  OSHA  began  collecting  in  1996  from  manufacturing  and  other 
industrial  companies  with  60  or  more  employees.  The  500  companies  with  either  the  highest 
injur}'  and  illness  rates  or  the  worst  OSHA  compliance  records  (or  both)  are  not  eligible  for  the 
CCP.  The  next  14,500  employers  -  those  with  injury  rates  double  the  national  average  -  were  to 
receive  notices  from  OSHA  advising  them  of  their  option  to  participate  in  the  CCP.  By 
accepting  OSHA’s  offer  to  participate,  an  employer  could  reduce  the  chance  of  a  safety  and 
health  inspection  from  100  percent  to  30  percent. 

In  the  press  release.  Assistant  Secretary  of  Labor  for  Occupational  Safety  and  Health 
Charles  N.  Jeffress  claimed  “[tjhis  program  offers  employers  a  choice:  partnership  or  traditional 
enforcement  .  .  .  Employers  are  not  forced  or  required  to  join  the  CCP.  Those  that  do  join  are 
placed  on  a  secondary  or  tertiary  inspection  scheduling  list.  Those  that  elect  not  to  join  will 
remain  on  OSHA’s  primary  inspection  list.”'*  As  the  press  release  described  it,  though,  a 
participating  employer  must  agree  to  establish  a  comprehensive  safety  and  health  program  that 
fully  involves  employees,  to  find  and  fix  hazards,  to  work  toward  reducing  injuries  and  illnesses, 
and  to  provide  OSHA  with  information  from  their  annual  injury  and  illness  records  as  well  as 
other  injury  and  illness  data.  The  press  release  made  no  mention  of  any  particular  hazards  or 
abatements  that  OSHA  intended  for  CCP  participants  to  address. 


51 


The  Legal  Challenge 

On  January  22,  1998,  the  Chamber  of  Commerce  of  the  United  States  (Chamber),  the 
National  Association  of  Manufacturers,  the  American  Trucking  Association  and  the  Food 
Marketing  Institute  filed  a  Petition  for  Review  of  the  CCP  in  the  Court  of  Appeals  for  the  D.C. 
Circuit.'  Asking  the  court  to  vacate  the  CCP,  the  parties  argued  that  OSHA  was  using  the 
instruction  to  force  new  substantive  requirements  on  employers  in  circumvention  of  the  notice 
and  comment  provisions  of  the  APA.  The  parties  also  argued  that  the  CCP  s  methodology  for 
targeting  employers  violates  the  Fourth  Amendment’s  guarantee  against  unreasonable  searches. 

According  to  the  Chamber’s  press  release,  12,500  employers  had  received  notices  from 
OSHA  requiring  them,  by  January  1998,  to  either  comply  with  the  requirements  of  the 
cooperative  compliance  program  or  face  certain  wall-to-wall  inspections.  The  press  release 
points  to  an  appendix  to  the  CCP  that  outlines  a  rating  system  for  use  by  agency  inspectors. 
According  to  Stephen  Bokat,  Chamber  Vice  President  and  General  Counsel,  this  system  includes 
measures,  such  as  ergonomics,  that  are  not  required  by  current  agency  standards. 

In  February  1998,  the  Court  of  Appeals  issued  a  stay,  which  placed  the  CCP  on  hold 
pending  its  decision.'  The  court  issued  its  final  decision  in  April  1999,  striking  down  the 
program  primarily  based  on  OSHA’s  failure  to  follow  formal  rulemaking  procedures. 


American  Worker  Project  Activity 

In  a  May  1998  hearing  before  the  Subcommittee,  Marshall  Breger  observed  that  the  CCP 
represents  an  agency  strategy  to  encourage  the  regulated  community  to  engage  in  what  he  called 
“supererogatory  conduct”  -  that  is  conduct  above  that  required  by  law.  Mr.  Breger,  a  Visiting 
Professor  of  Law  at  the  Columbus  School  of  Law,  is  a  former  Solicitor  of  Labor  and  also  served 
as  Chairman  of  the  Administrative  Conference  of  the  United  States  (ACUS).’  He  is  also  the 
author  of  Regulatory  Flexibility  and  the  Administrative  State,  recently  published  by  the  Tulsa 
Law  Journal.® 

Mr.  Breger  told  the  Subcommittee  that  “promoting  voluntary  activity  that  goes  beyond 
the  letter  of  the  law  can  only  be  a  good  thing.  And  this,  I  believe,  is  generally  correct  -  if  the 
conduct  being  encouraged  is  one,  which  a  company  already  has  a  legal  obligation  to  undertake.” 
But  he  also  warned  that  “unless  carefully  monitored,  real  problems  of  legal  propriety  can 
emerge... This  is  particularly  true  when  the  regulatory  action  -  as  for  example,  the  establishment 
of  worker  management  safety  committees  in  an  OSHA  CCP  program  -  is  one  which  would  have 
companies  assume  an  obligation  not  now  required  by  law  and  indeed  one  which  Congress  has 
previously  refused  to  add  to  the  OSH  Act.”  Mr.  Breger  reminded  the  Subcommittee  that  only 
those  regulations  that  are  published  under  the  APA’s  notice  and  comment  procedures  have  “the 
force  of  law.” 
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OSHA  Assistant  Secretary  Charles  Jeffress  also  testified.  “It  has  now  been  three  years 
since  President  Clinton  announced  the  ‘New  OSHA,”’  Mr.  Jeffress  opened.  “Since  then  we  have 
developed  or  improved  a  broad  range  of  partnership  programs  that  promote  cooperative  efforts 
between  employers,  workers,  and  government.”  Mr.  Jeffress  described  the  CCP’s  background 
for  the  Subcommittee,  beginning  with  the  “Maine  200”  program  and  the  injury  and  illness  data 
OSHA  collected  in  order  to  target  CCP  participants.  Though  he  conceded  that  OSHA  did  not 
submit  the  CCP  for  notice  and  comment  as  contemplated  by  the  Administrative  Procedure  Act, 
he  stated  that  OSHA  “spent  months  publicizing  the  program  through  stakeholder  meetings, 
outreach  sessions,  and  direct  mailings.  More  than  20,000  people  attended  OSHA’s  CCP 
stakeholder  meetings.” 

Mr.  Jeffress  also  emphasized  that  as  a  matter  of  policy,  the  CCP  program  has  great 
utility:  “The  CCP  helps  OSHA  leverage  its  resources  and  protect  more  workers  than  it  could 
through  traditional  enforcement.  Because  CCP  participants  agree  to  step  up  their  safety  and 
health  efforts,  enabling  OSHA  to  forego  scheduling  inspection  visits  at  many  of  their  facilities, 
OSHA  has  more  resources  to  devote  to  the  remainder  of  its  inspection  program.”  While  the 
American  Worker  Project  hesitates  to  prejudge  this  case,  we  do  not  believe  that  “utility”  is  a 
basis  on  which  OSHA  can  circumvent  its  legal  obligation  to  the  regulated  public  to  follow  the 
notice  and  comment  requirements  of  the  APA. 

The  final  witness  on  the  panel  was  Baruch  A.  Fellner.  Mr.  Fellner  is  a  partner  at  the 
Washington  law  firm  of  Gibson,  Dunn,  and  Crutcher  and  is  counsel  for  the  Chamber  in  its  suit 
challenging  the  CCP.  As  a  former  attorney  for  the  Labor  Department  who  now  represents 
employers  in  OSHA  matters,  Mr.  Fellner  opines  that  “the  very  threat  of  a  comprehensive  OSHA 
inspection  is  extraordinarily  daunting  and  intimidating  .  .  .  Employers  fear  the  disruption  of  their 
business;  they  fear  the  many  hours  they  will  have  to  devote  to  the  inspection;  and  of  course  they 
fear  the  government  finding  an  error  -  however  trivial  and  technical  -  and  the  prosecution  that 
could  follow.”  In  a  direct  challenge  to  Mr.  Jeffress,  he  repeated  that  “OSHA  has  touted  that 
1 0,000  workplaces  enlisted  in  its  CCP  program  rather  than  be  comprehensively  searched.  That  is 
a  measure  of  the  program’s  coerciveness,  not  its  popularity.” 

Most  importantly,  the  CCP  also  presents  its  target  employers  with  “requirements”  that  do 
not  exist  under  current  OSHA  standards.  By  Mr.  Fellner’s  count,  CCP  participants  are  subjected 
to  nine  new  requirements,  the  most  significant  and  controversial  of  these  being  ergonomics. 
“We  have  shown  in  our  brief  [to  the  court  of  Appeals]”  said  Mr.  Fellner  “that  the  CCP  program 
was  intended  from  the  start  to  address  supposed  ergonomic  conditions:  OSHA  targeted  industries 
that  it  believed  needed  ergonomic  regulation.”  Mr.  Fellner  pointed  to  the  CCP  appendix  which 
he  said  “makes  clear  that  employers  were  to  adopt  ergonomic  measures  as  part  of  the  program’s 
requirements.”  Mr.  Fellner  also  stated  that  “OSHA’s  briefings  on  the  program  and  its  early 
inspections  under  the  program  focused  on  ergonomics,  as  the  agency  knew  and  intended  they 
would.’”  In  Mr.  Fellner’s  opinion  the  CCP  “is  a  plain  attempt  to  force  ergonomic  changes 
without  the  opportunity  for  informed  decision  making  and  participatory  democracy  that  notice 
and  comment  provide.” 
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Another  controversial  CCP  requirement  is  comprehensive  health  and  safety  programs. 
Mr.  Fellner  characterized  this  as  “OSHA’s  top  priority  for  notice  and  comment  rulemaking  -  it 
has  been  a  top  priority  for  several  years  but  OSHA  has  been  unable  to  put  together  even  a 
proposed  rule.”*®  Mr.  Fellner  charged  that  OSHA  has  used  the  CCP  to  “impose  requirements 
that  have  not  and  in  all  likelihood  could  not  be  justified  in  notice  and  comment,  or  upheld  on 
judicial  review  . . .  through  the  threat  of  wall-to-wall  inspection  for  non-compliance. 


Trendsetter  List 

Another  Department  of  Labor  program  instituted  without  APA  notice  and  comment 
rulemaking  was  the  garment  industry  “Trendsetter » List.”  The  Wage  and  Hour  Division  of  the 
Employment  Standards  Administration,  maintained  the  “Trendsetter  List.  The  list  was  designed 
to  recognize  those  garment  retailers  and  manufacturers  that  agreed  with  the  agency  to  contract 
with  suppliers  who  privately  monitor  contractors'  compliance  with  applicable  workplace  laws. 
The  American  Worker  Project  questioned  the  arbitrary  nature  of  the  Trendsetters  List  during 
several  hearings  (See  Appendix  4).  After  the  final  hearing  held  on  the  issue,  the  Trendsetter  List 
was  removed  from  the  Department  of  Labor’s  web-site. 

One  victim  of  the  Trendsetter  List  was  Guess?  Inc.  The  Department  of  Labor  placed  the 
company  on  probation  at  the  beginning  of  the  1 996  Christmas  shopping  season,  at  a  time  when  it 
was  opposing  union  organizing  efforts  in  California.  The  Department’s  actions  brought  to  light 
the  government’s  use  of  “public  relations”  techniques  to  coerce  certain  types  of  conduct  from 
regulated  parties.  While  a  company  can  seek  redress  against  the  government  for  unsupported 
accusations  made  in  public,  this  relief  is  often  inadequate  because  the  last  thing  a  company 
attacked  in  the  media  wants  to  do  is  call  more  attention  to  itself  through  efforts  clear  its  name. 
The  damage  done  to  its  competitive  posture  can  be  so  great  today  that  it  may  be  too  late  by  the 
time  these  legal  proceedings  can  run  their  course.  Government  should  not  use  these  techniques 
unless  the  need  to  notify  the  public  of  an  impending  danger  is  great,  or  until  the  regulated  entity 
has  been  given  the  opportunity  to  defend  itself  before  a  neutral  forum. 


Findings  and  Recommendations  ^ 

•  Congress  should  reevaluate  the  APA  as  a  whole,  and  update  appropriate  protections,  to 
reinforce  an  individual’s  right  to  fully  participate  in  government. 

•  Congress,  with  the  help  of  the  private  sector,  should  maintain  a  watchful  eye  on  all  new 
agency  initiatives  to  determine  if  they  contain  new  substantive  requirements  and  then 
demand  compliance  with  the  APA’s  notice  and  comment  provisions.  Congress  should  not 
allow  any  agency’s  regulatory  agenda  to  circumvent  the  APA. 
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•  Congress  should  work  with  the  U.S.  Department  of  Labor  to  achieve  many  of  the  objectives 
that  motivated  the  “Trendsetters”  program  while  at  the  same  time,  eliminating  the  procedural 
flaws  that  plagued  the  program.  Since  the  objective  sought  by  “Trendsetters”  was  an 
essential  part  of  the  Department's  submission  under  the  “Results  Act,”  the  American  Worker 
Project  recommends  that  the  Congress  meet  with  officials  of  the  Department  to  revise  this 
program  in  a  manner  beneficial  to  the  enforcement  of  the  Wage  and  Hour  laws. 

•  Each  relevant  Committee  in  Congress  should  conduct  oversight  hearings  into  the 
government's  use  of  “adverse  publicity”  against  regulated  parties.  If  appropriate,  on  the  basis 
of  what  is  learned.  Congress  should  further  restrict  government's  ability  to  injure  the 
competitive  posture  of  a  business  entity  through  the  imposition  of  government  initiated 
“adverse  publicity.” 

•  Congress  should  seriously  consider  legislation  that  imposes  specific  criteria  for  the  use  of 
adverse  publicity  against  a  regulated  entity. 


*  5  U.S.C.  §  553;  see  Chrysler  Corp.  v.  Brown,  441  U.S.  281,  302-03  (1979);  Batterton  v.  Marshall,  648  F.2d  694, 

701  (D.C.  Cir.  1980)  (“Advance  notice  and  public  participation  are  required  for  those  actions  that  carry  the  force  of 
law.”). 

^CPL  2-0.119. 

^  OSHA  Press  Release:  OSHA  Expands  Cooperative  Compliance  Programs  to  Reduce 
Injuries  and  Illnesses  in  the  Workplace,  November  25,  1997. 

Ud. 

*  U.S.  Chamber  of  Commerce,  et.  al.  v.  Occupational  Safety  &  Health  Administration,  No.  98-1036  (CA  DC) 

*  See  order  dated  February  17,  1998. 

’  Until  it  was  dissolved  in  1995,  ACUS  was  a  federal  agency  established  by  the  APA  that  was  specifically  charged 
with  improving  administrative  law  and  the  regulatory  process. 

*  Marshall  J.  Breger,  Regulatory  Flexibility  and  the  Administrative  State,  32  TULSA  L.  J.,  Number  2,  p.  325  (1996).  - 
’  See  Brief  of  Petitioners  Chamber  of  Commerce  et  al.  at  4,  quoting  Richard  Fairfax  at  November  17,  1997 
Stakeholder  Meeting  that  ergonomics  would  “predominate”  the  CCP. 

It  would  do  so,  moreover,  without  considering  the  TEAM  Act  implications  of  comprehensive  safety  programs  that 
have  troubled  the  Congress  for  years. 
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OSHA  and  “MUST-CITE”  MANDATES 


Introduction 

Many  bills  introduced  in  the  House  and  Senate  during  the  105th  Congress  sought  to 
amend  the  Occupational  Safety  and  Health  Act  of  1970  (OSH  Act).'  Reading  these  bills 
together,  it  is  clear  that  Congress  intends  to  shift  the  Occupational  Safety  and  Health 
Administration  (OSHA)  away  from  its  traditional  emphasis  on  inspection  and  citation  and  to 
reposition  the  agency  instead  as  a  resource  for  training,  consultation  and  technical  assistance. 

This  section  will  address  Section  9(a)  of  the  OSH  Act,^  which  contains  must-cite 
language  that  has  historically  been  interpreted  to  be  at  odds  with  these  objectives.  The  American 
Worker  Project  joins  with  the  Senate  sponsors  of  the  OSHA  Modernization  Act  of  1997^  and  the 
SAFE  Act”*  in  urging  amendments  to  Section  9  (a)  that  would  permanently  allow  consultation 
and  cooperation  by  explicitly  providing  the  Secretary  with  the  discretion  to  choose  which 
violations  observ'ed  during  an  inspection  will  be  subject  to  citation.  We  are  indebted  to  the 
Solicitor  of  Labor  for  the  comprehensive  review  of  this  subject  provided  in  the  June  2,  1995, 
memorandum,  “OSHA’s  Enforcement  Discretion;  A  Review  of  the  ‘Must-cite’  Principle,”  which 
is  attached  as  Appendix  6. 


OSH  Act  Section  9(a) 

OSH  Act  Section  9  is  entitled  “Citations.”  Section  9(a)  addresses  “[ajuthority  to  issue; 
grounds;  contents;  notice  in  lieu  of  citation  for  de  minimis  violations”  and  reads: 

If,  upon  inspection  or  investigation,  the  Secretary  or  his  authorized  representative 
believes  that  an  employer  has  violated  a  requirement  of  Section  5  of  this  Act,  of  any 
standard,  rule  or  order  promulgated  pursuant  to  Section  6  of  this  Act,  or  of  any 
regulations  prescribed  pursuant  to  this  act,  he  shall  with  reasonable  promptness  issue  a 
citation  to  the  employer  .  .  ,  The  Secretary  may  prescribe  procedures  for  the  issuance  of  a 
notice  in  lieu  of  a  citation  with  respect  to  de  minimis  violations  which  have  no  direct  or 
immediate  relationship  to  safety  or  health,  (emphasis  added) 

As  will  be  fully  discussed  below,  OSHA’s  historical  position  has  been  that  by  using  the 
word  “shall,”  Congress  created  a  “must-cite”  rule  for  every  instance  in  which  “the  Secretary  or 
his  authorized  representative  believes  that  an  employer  has  violated  a  requirement  of  .  .  .  this 
Act.”  Indeed,  the  regulations  that  OSHA  developed  under  this  Section  strongly  reinforced  this 
position.^  While  the  Secretary  now  claims  to  have  found  some  discretion  in  this  section,  a  panel 
of  the  United  States  Court  of  Appeals  for  the  First  Circuit  Court  of  Appeals  recently  read  the 
word  “shall”  in  the  first  sentence  of  Section  9(a)  as  an  indication  that  Congress  did  not  intend  for 
OSHA  to  have  discretionary  functions  once  it  enters  an  employer’s  premises.® 

While  OSHA’s  most  recent  interpretation  of  9(a)  has  been  flexible  in  its  approach  to  the 
workplace,  there  is  nothing  keeping  them  from  reverting  to  the  restrictive  interpretation. 
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Some  Policy-Driven  Deviations  from  the  “Must-Cite”  Principle 

From  the  beginning,  OSHA  eonstmed  the  word  “shall”  to  eliminate  any  discretion  and  to 
require  citation.  In  correspondence  and  in  testimony,  OSHA  has  repeatedly  stated  that  entering 
an  employer’s  premises  constitutes  an  inspection,  requiring  citations  for  any  observed  violation. 
Despite  this  position,  OSHA  has  allowed  itself  a  number  of  “policy”  exceptions  to  the  must-cite 
rule  over  the  years.  For  instance,  OSHA  has  always  taken  the  position  that  personnel  engaged  in 
gathering  information  for  the  development  of  standards  or  evaluating  requests  for  variances  may 
visit  workplaces  without  issuing  citations.  While  the  Act  does  give  OSHA  specific  authority  to 
gather  information  for  these  purposes,^  it  does  not  specifically  exempt  personnel  visiting 
workplaces  in  the  course  of  these  functions  from  the  must-cite  language  of  Section  9(a). 

In  1972,  the  agency  decided  that  states  operating  their  own  OSHA  plans  would  not  be 
bound  by  the  must-cite  language.*  In  1974,  OSHA  built  on  this  idea  by  establishing  a 
consultation  program  for  federal  OSHA  states  that  provides  for  on-site  consultation  by  state 
personnel  at  federal  OSHA’s  expense.^  With  the  publication  of  Voluntary  Protection  Program 
(VPP)  guidelines  in  1982,  OSHA  allowed  itself  a  more  direct  exception  from  the  must-cite 
language  of  Section  9(a)."’  After  OSHA  reviews  an  applicant’s  reports  and  operating 
procedures,  federal  OSHA  personnel  conduct  an  on-site  safety  program  evaluation  and  document 
review.  No  citations  are  issued  as  a  result  of  these  “site  walkthroughs”  even  though  violations 
may  be  observed.  If  accepted  into  the  program,  the  site  is  removed  from  OSHA’s  general 
schedule  inspection  list. 

Another  program  that  runs  afoul  of  OSHA’s  citation  mandate  is  the  Cooperative 
Assessment  Program  (CAP),  which  was  developed  by  OSHA  in  1983  to  provide  compliance 
assistance  to  certain  employers  subject  to  OSHA’s  lead  standard.  Companies  participating  in  the 
program  agreed  to  an  abatement  plan  that  would  be  monitored  by  OSHA.  In  exchange,  OSHA 
agreed  not  to  issue  citations  for  violations  of  the  lead  standard  it  observed  so  long  as  the 
employer  was  following  the  abatement  plan.  OSHA  has  also  entered  into  numerous 
Corporate-wide  Settlement  Agreements  by  which  an  employer  agrees  to  abate  safety  and  health 
hazards  at  facilities  other  than  one  that  OSHA  originally  inspected.  The  employer  also  agrees  to 
allow  OSHA  access  to  these  facilities  to  monitor  compliance  with  the  agreement.  In  exchange, 
OSHA  agrees  not  to  issue  citations  for  violations  covered  by  the  agreement  as  long  as  the 
employer  is  generally  complying  with  the  abatement  plan. 

The  Maine  200  Program  and  the  Cooperative  Compliance  Program  (CCP)  instruction 
(recently  struck  down  in  court  because  of  OSHA’s  failure  to  follow  the  rulemaking  process)” 
also  contain  provisions  that  are  at  odds  with  the  must-cite  language  of  Section  9(a).  Under  these 
programs,  OSHA  focuses  its  resources  on  employers  with  high  injury  and  illness  rates.  By 
accepting  OSHA’s  offer  to  participate,  an  employer  can  reduce  the  chanee  of  a  safety  and  health 
inspection  from  100  percent  to  30  percent.  The  employer  agrees  to  establish  a  safety  and  health 
program,  to  find  and  fix  hazards,  work  toward  reducing  injuries  and  illnesses,  and  fully  involve 
employees  in  their  safety  and  health  program.  Though  program  sites  are  subject  to  monitoring 
inspections  by  OSHA  personnel,  OSHA  agrees  not  to  issue  eitations  so  long  as  the  employer  is 
taking  adequate  measures  to  abate  hazards.  As  with  all  of  the  above  programs,  there  is  merit  to 
the  CCP  especially  in  the  concept  of  coneentrating  OSHA's  resourees  where  they  are  needed 
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most.  As  with  all  of  the  above  programs,  OSHA’s  agreement  not  to  issue  citations  is  also  at  odds 
with  a  strict  interpretation  of  the  must-cite  language  of  Section  9(a)  and  the  accompanying 
regulations. 


American  Worker  Project  Approach 

The  American  Worker  Project  fully  agrees  with  Congress’  efforts  to  move  OSHA  toward 
programs  that  offer  employers  consultation  on  a  cooperative  and  voluntary  basis  without  citation 
and  penalty  assessment.  Based  upon  the  programs  outlined  above  and  the  agency’s  own 
statements,  it  would  seem  that  OSHA  basically  agrees  with  these  efforts.  With  this  in  mind. 
Chairman  Hoekstra,  in  a  letter  dated  October  9,  1997,  asked  OSHA  if  the  agency  would  oppose  a 
change  in  the  language  of  Section  9(a)  to  replace  the  word  “shall”  in  the  first  sentence  of  Section 
9(a)  with  the  word  “may.”  With  this  change,  the  first  sentence  would  end  with  the  words  “  .  .  . 
may  with  reasonable  promptness  issue  a  citation  to  the  employer.”  (emphasis  added).  This 
change  would  make  it  indisputable  that  OSHA  does  in  fact  have  the  discretion  to  decide  for 
itself,  as  a  matter  of  policy,  which  violations  must  be  cited  and  which  can  instead  become  the 
subject  of  some  alternative  form  of  enforcement  such  as  consultation  that  is  both  cooperative  and 
voluntar}'.'^  A  similar,  if  more  complex,  change  to  Section  9(a)  was  proposed  by  Senator  Gregg 
as  Section  7  of  the  OSHA  Modernization  Act  of  1997  (S.551)  and  by  Senator  Enzi  as  Section  15 
of  the  SAFE  Act  (S.1237).'' 

In  response,  OSHA’s  Acting  Assistant  Secretary  Gregory  Watchman  rejected  Chairman 
Hoekstra’ s  offer  of  legislative  assistance  on  the  grounds  that  OSHA  already  has  the  citation 
discretion  it  needs  to  operate  these  programs: 

The  Department  shares  your  concern  that  the  wording  of  Section  9(a)  of  the  OSH  Act,  29 
U.S.C.  §  660  (a)  [sic],  may  limit  OSHA’s  discretion  to  establish  it’s  Cooperative- 
Compliance  Program  or  other  similar  initiatives.  However  we  do  not  believe  that  any 
such  impediment  exists.  As  a  general  matter,  federal  case  law  demonstrates  that  OSHA 
possesses  sufficient  prosecutorial  discretion  to  implement  cooperative  assistance 
programs  of  this  type.  OSHA  has  used  this  discretion  extensively  in  the  past,  developing 
initiatives  such  as  the  well-regarded  Maine  200  and  voluntary  protection  programs 
(VPP). 

For  this  reason  we  do  not  believe  that  amending  Section  9  (a)  to  read  that  the  Secretary 
“may  issue  a  citation,”  is  necessary  to  preserve  OSHA’s  ability  to  develop  innovative  and 
effective  compliance  strategies.  Conversely,  we  believe  that  such  a  change,  even  though 
intended  to  codify  existing  law,  could  be  damaging.  A  few  employers  could  well  take  the 
change  as  a  signal  that  they  need  not  take  the  preventative  steps  the  Act  requires  to 
protect  employees  against  hazardous  conditions,  or  that  they  could  decide  for  themselves 
that  certain  hazards  need  not  be  abated.  This  result  would  not  only  endanger  the 
employees  of  those  employers;  it  would  also  place  employers  who  comply  in  good  faith 
with  the  Act  and  standards  at  a  relative  disadvantage. 


59 


On  March  19,  1998,  project  staff  conducted  an  interview  of  Emzell  Blanton,  OSHA’s 
Deputy  Assistant  Secretary,  regarding  OSHA’s  Cooperative  Compliance  Programs  (CCP). 
During  the  course  of  this  interview  and  the  accompanying  slide  presentation,  Mr.  Blanton 
acknowledged  that  the  CCP  depends,  at  least  in  part,  on  OSHA  having  the  discretion  not  to  issue 
citations  for  violations  observed  by  its  personnel  during  monitoring  inspections.  It  was  also 
learned  that  the  Solicitor  of  Labor  had  prepared  one  or  more  legal  memoranda  in  support  of  an 
interpretation  of  OSH  Act  Section  9(a)  that  would  give  OSHA  this  discretion.  Though  the 
American  Worker  Project  requested  copies  of  all  such  legal  memoranda  prepared  by  the 
Solicitor,  OSHA’s  initial  response  was  to  provide  copies  of  its  prior  responses  on  this  issue  to 
Senator  Jeffords  and  Congressman  Istook.  OSHA’s  response  to  Congressman  Istook  actually 
cited  “attorney-client  privilege”  as  a  basis  on  which  the  agency  could  decline  to  produce  the 
Solicitor’s  work  product  on  this  issue  for  Congress.  Chairman  Hoekstra  immediately  renewed 
his  request  for  all  such  memoranda  prepared  by  the  Solicitor,  refuting  in  advance  any  claim  of 
attorney-client  privilege  OSHA  might  make.*'*  OSHA  then  produced  the  Solicitor  of  Labor’s 
comprehensive  memorandum  of  June  2,  1995,  titled  “OSHA’s  Enforcement  Discretion:  A 
Review  of  the  ‘Must-cite’  Principle”  that  is  attached  as  Appendix  6. 


The  Solicitor  of  Labor’s  June  2, 1995  Memorandum 

This  memorandum  was  prepared  by  then  Solicitor  of  Labor  Thomas  S.  Williamson,  Jr.  to 
respond  to  the  concerns  of  then  Assistant  Secretary  for  OSHA  Joseph  Dear  that  OSHA  might  not 
have  the  citation  discretion  necessary  to  support  cooperative  programs.  The  memorandum 
provides  an  extensive  review  of  the  structure  and  the  legislative  history  of  the  OSH  Act  and 
OSHA’s  various  interpretations  and  policy  positions  over  the  years.  The  memorandum  then 
reviews  a  number  of  non-OSHA  cases,  placing  great  emphasis  on  Heckler  v.  Chaney,  a  Supreme 
Court  case  from  1985.*^  In  Heckler,  the  Supreme  Court  explained  that,  without  clear  statutory 
standards  against  which  its  decisions  can  be  measured,  an  agency’s  decision  not  to  take  a 
particular  enforcement  action  is  generally  within  the  agency’s  absolute  discretion.'®  The  problem 
for  OSHA,  of  course,  is  that  the  language  of  Section  9(a),  as  reinforced  by  regulations  OSHA 
itself  promulgated,  appears  to  establish  a  very  clear  must-cite  standard. 

The  Irving  Case 

The  strained  conclusions  of  the  Solicitor’s  June  2,  1995,  memorandum  were  sharply 
contradicted  by  the  April  8,  1998,  majority  opinion  of  the  First  Circuit  Court  of  Appeals  in  Irving 
V.  U.S.  (known  as  Irving  ///).*’ 

Gail  Irving  was  severely  injured  at  the  New  Hampshire  shoe  company  where  she  worked 
on  October  10,  1979.  The  injury  occurred  as  she  bent  over  to  pick  up  a  glove  and  her  hair 
became  entangled  in  the  unguarded  rotating  shaft  of  a  nearby  machine.  Prior  to  the  date  of  this 
accident,  OSHA  compliance  officers  had  twice  inspected  the  premises  of  this  shoe  company  but 
had  failed  to  notice  this  unguarded  rotating  shaft.  As  a  result,  OSHA  had  not  issued  citations  for 
this  hazardous  condition. 
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Irving  brought  suit  against  the  government,  claiming  that  OSHA  had  negligently 
breached  its  legal  duty  to  her  to  properly  inspect  and  issue  citations  for  this  unguarded  shaft,  and 
that  this  breach  was  the  cause  of  her  injuries.  In  its  defense,  the  government  argued  that  Irving’s 
claim  was  barred  by  the  so-called  discretionary  function  exception.  This  would  relieve  the 
government  of  responsibility  on  the  theory  that  these  OSHA  compliance  officers  were  not 
mandated  to  conduct  complete  inspections,  but  that  the  law  instead  allowed  them  the  discretion 
to  limit  the  scope  of  the  inspections. 

Even  in  this  day  of  prolonged  litigation,  the  Irving  case  has  suffered  an  especially 
tortured  course.  Since  suit  was  filed  in  October  of  1981,  the  case  has  been  to  the  First  Circuit 
Court  of  Appeals  five  times.'* *  The  trial  court  first  dismissed  the  Irving  case  in  January  of  1988, 
saying  that  discretionary  function  exception  did  in  fact  apply;  however,  the  Court  of  Appeals 
repeatedly  found  reason  to  disagree  with  this  conclusion.  On  April  8,  1998,  the  Court  of  Appeals 
issued  the  comprehensive  Irving  III  opinion,  in  which  it  concluded  that  these  OSHA  personnel 
had  no  discretionary'  function  as  to  the  scope  of  these  inspections  once  they  entered  Ms.  Irving’s 
place  of  work.  In  concluding  that  OSHA  had  no  discretion  to  limit  these  inspections  once  its 
compliance  officers  entered  the  factory,  the  Irving  III  court  relied  in  part  on  the  use  of  the  word 
“shall,”  not  only  in  Section  9(a)  but  in  the  regulations  that  OSHA  itself  promulgated  under  that 
Section.” 


Findings  and  Recommendations 

Reading  the  plain  language  of  Section  9(a)  and  its  accompanying  regulations,  especially 
in  light  of  the  recent  appeals  court  analysis  provided  in  Irving  v.  U.S.,  there  is  serious  concern 
about  OSHA’s  ability  to  utilize  citation  discretion  in  the  OSH  Act  as  it  is  currently  written. 
Regardless,  without  clarification  of  the  Act  to  specifically  allow  Department  of  Labor’s 
discretion  on  enforcement,  the  possibility  of  reverting  to  a  strict  interpretation  exists. 

•  If  Congress  now  believes  that  OSHA  should  have  the  discretion  to  decide  for  itself  what 
violations  will  be  cited,  then  Congress  should  proceed  with  its  efforts  to  replace  the  must-cite 
language  of  Section  9(a)  with  language  that  will  clearly  enable  cooperation  between  OSHA 
and  the  industries  it  regulates.  This  will  help  to  ensure  permanent  progress  toward  a  “New 
OSHA.” 


‘  29  U.S.C.  §  658(a). 

^  S.  551,  105*  Cong.,  f‘  Sess.  (1997). 

^  S.  1237  supra.  _  .  r  u 

*  29  C.F.R.  §  1903.14(a),  which  reads  “[t]he  Area  Director  shall  review  the  inspection  report  of  the  Compliance 

Safety  and  Health  Officer.  If,  on  the  basis  of  the  report  the  Area  Director  believes  that  the  employer  has  violated  a 
requirement  of  Section  5  of  the  Act,  of  any  standard,  rule  or  order  promulgated  pursuant  to  Section  6  of  the  Act,  or 
of  any  substantive  rule  published  in  this  chapter,  he  shall,  if  appropriate,  consult  with  the  Regional  Solicitor,  and  he 
shall  issue  to  the  employer  either  a  citation  or  a  notice  of  de  minimis  violations  which  have  no  direct  or  immediate 
relationship  to  safety  or  health”  (emphasis  added). 

^  Irving  V  U  S  No  96-2368,  96-2369,  1998  WL  152941,  at  5-6  (1st  Cir.  (N.H.)  Apr.  8,  1998).  But  see  Irving  v. 
U.S.,  F.3d  (1st  Cir.  1998),  No.  96-2368,  WL  869672  (1st  Cir.(N.H.)  Dec.  18,  1998),  which  reverses  this  decision 
without  commenting  on  the  must-cite  language  in  Section  9(a)  and  the  regulations 
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^  29  U.S.C.  §§  655(b)(1)  and  (d). 

’  29  U.S.C.  §§  667(c)(2). 

*  29  C.F.R.,  Part  1908.  The  authority  for  these  regulations  was  codified  during  the  105th  Congress  by  H.R.  2864, 
which  was  signed  by  the  President  as  Public  Law  No:  105-197  on  July  16,  1998. 

^  47  Fed.  Reg.  21025  (July  2,  1982). 

CPL  2-0.1 19.  By  order  dated  Feb.  17,  1998,  the  Court  of  Appeals  for  the  D.C.  Circuit  stayed  the  enforcement  of 
the  CCP  pending  its  review.  U.S.  Chamber  of  Commerce,  et.  al.  v.  Occupational  Safety  &  Health  Administration, 
No.  98-1036  (DC  Cir.  1998). 

"  It  should  be  noted  that  Congress  did  use  the  word  “may”  in  the  final  sentence  of  Section  9(a)  in  an  apparent  to 
make  it  clear  that  it  intended  for  OSHA  to  have  discretion  regarding  citation  of  so  called  de  minimis  violations. 

SEC.  7.  WARNINGS  IN  LIEU  OF  CITATIONS. 

Subsection  (a)  of  Section  9  (29  U.S.C.  658(a))  is  amended  to  read  as  follows: 

'(a)(1)  Except  as  provided  in  paragraph  (2),  if,  upon  an  inspection  or  investigation,  the  Secretary  or  an  authorized 
representative  of  the  Secretary  believes  that  an  employer  has  violated  a  requirement  of  Section  5,  of  any  regulation, 
rule,  or  order  promulgated  pursuant  to  Section  6,  or  of  any  regulations  prescribed  pursuant  to  this  Act,  the  Secretary 
may  with  reasonable  promptness  issue  a  citation  to  the  employer.  Each  citation  shall  be  in  writing  and  shall  describe 
with  particularity  the  nature  of  an  violation,  including  a  reference  to  the  provision  of  the  Act,  regulation,  rule,  or 
order  alleged  to  have  been  violated.  The  citation  shall  fix  a  reasonable  time  for  the  abatement  of  the  violation. 

(2)  The  Secretary  or  the  authorized  representative  of  the  Secretary— 

(A)  may  issue  a  warning  in  lieu  of  a  citation  with  respect  to  a  violation  that  has  no  significant  relationship  to 
employee  safety  or  health;  and 

(B)  may  issue  a  warning  in  lieu  of  a  citation  in  cases  in  which  an  employer  in  good  faith  acts  promptly  to  abate  a 
violation  if  the  violation  is  not  a  willful  or  repeated  violation. 

(3)  Nothing  in  this  Act  shall  be  construed  as  prohibiting  the  Secretary  or  the  authorized  representative  of  the 
Secretary  from  providing  technical  or  compliance  assistance  to  an  employer  in  correcting  a  violation  discovered 
during  an  inspection  or  investigation  under  this  Act  without  issuing  a  citation. 

Citing  In  re  Grand  Jury  Subpoena  Duces  Tecum,  1 12  F. 3d  910  (8th  Cir.  1997),  cert,  denied  117S.Ct.  2487 
(1997)(claims  of  attorney-client  privilege  and  work  product  privilege  denied);  In  re  Sealed  Case,  1 16  F.3d  550, 
reissued  in  unredacted  form,  121  F.3d  729  (D.C.  Cir.  1997)(claims  of  executive  privilege  rejected);  In  re  Sealed 
Case,  124  F.3d  230  (D.C.  Cir.  1997)(claims  of  attorney-client  privilege  and  work  product  privilege  denied). 

'^470  U.S.  821  (1985). 

Id  at  831. 

Irving  V.  U.S.,  No.  96-2368,  96-2369,  1998  WL  152941,  at  5-6  (1st  Cir.  (N.H.)  Apr.  8,  1998). 

See  Irving  v.  United  States,  876  F.2d  606  (1st  Cir.  1988)(unpublished  order);  Irving  I,  909  F.2d  598  (1st  Cir. 
1990);  Irving  II,  49  F.3d  830  (1st  Cir.  1995);  Irving  III,  No.  96-2368,  96-2369,  1998  WL  152941  (1st  Cir.(N.H.) 
Apr.  8,  1998);  and  Irving  IV,  F.3d  (1st  Cir.  1998),  No.  96-2368,  WL  869672  (1st  Cir.(N.H.)  Dec.  18,  1998). 

Irving  V.  U.S.,  No.  96-2368,  96-2369,  1998  WL  152941,  at  5-6  (1st  Cir.(N.H.)  Apr.  8,  1998). 
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American  Worker  Project: 

Securing  the  Future  of  America's  Working  Families 


The  Workforce 
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PREPARING  TOMORROW’S  SKILLED  WORKERS 


Introduction 

In  the  highly  technical,  competitive,  and  global  environment  of  the  early  21^^  century, 
America’s  survival  will  depend  on  a  well-trained  and  highly-skilled  workforce.  How  do  laws 
and  government  programs  support  workers’  training  and  skills  development? 


Students  Unprepared  for  the  Workplace 

The  evidence  that  the  public  school  systems  in  this  country  are  failing  students  is 
widespread.  Along  with  basic  literacy  tests,  employer-provided  training  in  basic  academics  is  an 
obvious  indication  that  primary  education  is  a  failure  in  this  country: 

•  The  American  Management  Association  found  that  36  percent  of  job  applicants  had 
trouble  reading  or  doing  basic  math.' 

•  Twenty-two  percent  of  companies  offered  training  in  basic  skills  to  their  employees  such 
as  reading,  writing,  math  and  English.^ 

•  One  in  four  adults  lack  the  basic  skills  to  write  a  letter  to  their  credit  card  company  about 
a  mistake  in  their  bill.^ 

•  According  to  U.S.  manufacturers,  40  percent  of  all  17-year-olds  do  not  have  the  math 
skills  and  60  percent  lack  the  reading  skills  to  hold  down  a  production  job  at  a 
manufacturing  company.'* 

The  failure  of  the  education  system  doesn’t  appear  to  be  due  to  a  lack  of  spending: 

•  Public  school  districts  spent  an  average  of  $6,060  per  student  in  the  1996-97  school  year. 
Sixty  percent  paid  for  instruction,  including  teacher  salaries  and  benefits,  supplies,  and 
other  instructional  services. 

•  Since  1980,  per-pupil  spending,  adjusted  for  inflation,  has  risen  nearly  37  percent. 

•  The  pupil-teacher  ratio  in  public  schools  has  declined  7.5  percent  since  the  early  1980s. 
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Skills  and  Education  Growing  in  Importance 

Workplace  trends  make  the  current  educational  shortcomings  even  more  alarming.  Based 
on  the  Department  of  Labor's  occupational  employment  projections  through  2006,  the  jobs  of 
the  future  will  require  greater  education  and  training.^  Statistics  show  that: 

•  Occupations  requiring  1  to  12  months  of  combined  on-the-job  experience  and  informal 
training  accounted  for  17  million  workers  and  13  percent  of  total  employment  in  1996. 
There  will  be  an  increase  of  1.5  million  jobs  for  occupations  requiring  this  type  of 
training. 

•  Occupations  requiring  post-secondary  training,  such  as  vocational  training,  but  less  than  a 
bachelor's  degree  (e.g.  secretaries)  accounted  for  6  percent  of  total  employment,  and  are 
expected  to  have  an  increase  of  598  thousand  jobs. 

•  Occupations  requiring  a  bachelor's  degree  and  experience  in  another  occupation 
accounted  for  nearly  19  percent  of  all  workers,  with  a  job  growth  of  5.6  million. 

•  Occupations  requiring  more  than  a  bachelor's  degree  accounted  for  3.1  percent  of  all 
workers,  with  an  expected  job  growth  of  1.4  million. 


Employers  Fund  Training 

The  lack  of  workers  with  rudimentary  skills  is  causing  employers  to  fund  remedial 
training.  At  the  same  time,  the  high  rate  of  change  in  technology  is  leading  employers  to  fund 
employee  training  to  enhance  or  learn  new  skills.  Employers  are  spending  more  time  and  money 
to  train  their  workers.  For  example; 

•  In  1996,  employers  spent  $55.3  billion  total  on  training,  averaging  $504  per  employee.^ 

•  Between  May-October  1995,  employers  with  high  employee  turnover  provided  a  total 
18.2  hours  in  formal  training  per  employee;  employers  with  low  turnover  provided  58.9 
hours  of  formal  training.’ 

•  After  adjusting  for  inflation,  training  expenditures  have  grown  by  1 8  percent  in  the  last 
12  years.* 

•  More  than  six  out  of  every  ten  companies  provide  tuition  reimbursement.^ 


One  survey  shows  that  companies  that  increased  their  training  activities  were  twice  as 
likely  to  report  quality  improvements,  75  percent  more  likely  to  boost  worker  productivity,  and 
60  percent  more  likely  to  increase  their  operating  profits. 
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In  an  effort  to  increase  the  number  of  skilled  workers  and  to  spend  training  funds 
efficiently,  employers  are  using  new  methods  such  as  computer  based  training.  Another 
approach  is  competency-based  training,  which  goes  beyond  outdated  time-based  apprenticeship 
restrictions  and  allows  workers  to  gain  a  wide  range  of  specified  skills.  This  broad-based 
training  allows  employees  better  access  to  more  opportunities.  Unlike  traditional  apprentice 
programs,  however,  competency-based  training  does  not  have  national  recognition. 


Federal  Spending  on  Job  Training 

The  federal  government  also  funds  job-training  programs.  In  August  1998,  President 
Clinton  signed  the  Work  Force  Investment  Act.  This  legislation  will  supplant  the  Job  Training 
Partnership  Act  (JTPA),  as  the  primary  legislation  responsible  for  moving  jobless  individuals 
into  permanent  self-sustaining  employment.  The  JTPA  has  been  in  effect  since  1983.  Records 
show  that: 

•  In  1998,  the  government  allocated  $5  billion  to  be  spent  on  the  JTPA,  including  Job 
Corps.  The  JTPA  includes  programs  for  the  unemployed  such  as  classroom  training,  on- 
the-job  training,  job-search  assistance,  work  experience,  counseling,  basic  skills  training, 
and  support  services. 

•  In  1992,  it  cost  nearly  $20,000  to  send  a  trainee  through  JTPA's  Job  Corps  program,  with 
as  many  as  a  third  of  participants  dropping  out  within  three  months.** 

•  In  1995,  the  General  Accounting  Office  reported  to  Congress  that  163  federal 
employment  programs  were  spread  across  15  departments  and  agencies  with  a  total 
budget  of  over  $20.4  billion.*^ 


America  is  facing  a  skills  deficit.  In  many  markets,  there  is  not  enough  skilled  labor 
available  to  meet  the  needs  of  the  industry.  In  spite  of  funding  remedial  and  skills  development 
training  for  their  workers,  American  employers  are  still  being  forced  to  look  for  skilled  workers 
overseas.  Meanwhile,  significant  government  expenditures  for  education  and  job  training 
programs  do  not  appear  to  be  alleviating  the  labor  shortage.  Government  involvement  in 
traditional  apprenticeship  programs  is  no  more  reassuring. 

Apprenticeship  programs  offer  a  way  to  train  employees  in  a  skilled  occupation  through  a 
combination  of  on-the-job  experience  and  job-related  classroom  instruction.  The  primary 
difference  between  an  apprentice  and  another  employee  receiving  training  on  the  job  is  the  award 
of  an  Apprenticeship  Completion  Certificate.  With  this  award,  the  apprentice  is  recognized 
nationwide  as  a  qualified  “journey worker.”  For  an  apprentice  to  receive  this  award,  they  must 
enroll  in  a  program,  which  meets  a  complex  set  of  criteria  set  forth  in  federal  law. 


67 


The  Department  of  Labor  establishes  operational  criteria  and  standards  for  the 
administration  of  apprenticeship  programs  and  approves  apprenticeship  agreements.  The  states 
establish  labor-management  councils  charged  with  developing  policies  to  guide  the 
administration  of  individual  programs.  Generally,  there  are  two  types  of  apprenticeship 
programs  that  are  recognized  by  a  State  Apprenticeship  Agency:  joint  and  non-joint.  Joint 
programs  are  those  administered  with  management  and  union  participation.  Non-joint  are  those 
administered  only  by  management.  Apparently,  some  states  have  developed  a  bias  against  non¬ 
joint,  open-shop  programs. 

One  example  of  this  bias  has  occurred  in  Washington  State,  which  is  a  joint 
apprenticeship  program  state.  Beginning  in  the  late  1980s,  the  Washington  State  Apprenticeship 
Council  (SAC)  refused  to  register  any  non-joint  apprenticeship  programs  in  the  electrical  trade, 
despite  the  fact  that  only  28  percent  of  all  electricians  in  the  state  were  union  members.  In 
essence,  the  vast  majority  of  participating  electricians  were  precluded  from  participating  in  the 
electrical  apprenticeship  programs  because  of  this  union  bias. 

Federal  law  is  failing  the  apprenticeship  process.  Open-shop  contractors  have  sought 
recognition  of  their  apprenticeship  programs  for  more  than  20  years.  They  have  repeatedly 
petitioned  the  state  and  the  Department  of  Labor  and  have  sought  legislative  and  legal  remedies, 
all  to  no  avail.  It  is  doubtful  whether  all  states  will  fully  comply  with  the  law  absent  intervention 
by  the  Department  of  Labor  or  Congress. 

Under  current  law,  once  a  State  Apprenticeship  Agency  is  registered  by  the  U.S. 
Department  of  Labor,  a  de-recognition  process  is  necessary  for  the  federal  government  to 
intercede  into  state  activity.  De-recognition  is  a  process  in  which  a  State’s  registration  is 
revoked.  In  Washington  State’s  case,  numerous  complaints  led  the  Department  of  Labor  to  issue 
a  list  of  demands  upon  the  SAC,  including  the  requirement  that  non-joint  programs  receive  fair 
consideration.  To  date,  the  state's  response  has  been  slow  and  inadequate.  Despite  complaints 
no  state  has  been  de-recognized  by  the  federal  government  in  the  last  1 0  years. 

In  1988,  the  U.S.  Department  of  Labor  published  “Apprenticeship  2000:  The  Public 
Speaks,”  which  addressed  to  the  need  to  revise  the  federal  regulations  governing  registration  of 
apprenticeship  programs.  In  1990,  the  U.S.  Department  of  Labor  proposed  changes  that  would 
have: 

1 .  Increased  the  flexibility  to  implement  competency-based  training; 

2.  Ensured  that  regulations  are  administered  equitably,  without  regard  to  the  sponsor's  union 
or  non-union  status; 

3.  Strengthened  the  ability  of  the  Bureau  of  Apprenticeship  and  Training  to  decertify  non- 
compliant  State  Apprenticeship  Councils; 

4.  Provided  portability  of  training  and; 

5.  Improved  the  accountability  of  registration  agencies. 
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Despite  these  recommendations,  little  change  has  occurred  to  the  regulations  governing 
registration  of  apprenticeship  programs. 

Apprenticeship  programs  offer  American  workers  another  opportunity  to  upgrade  their 
skill  levels.  At  a  time  when  the  education  system  and  government  job  training  programs  fail  to 
equip  workers  with  sufficient  skills,  the  federal  government  should  seek  to  increase,  not  limit, 
workers’  options  to  obtain  those  skills. 

Findings  and  Recommendations 

Our  educational  system  must  do  a  better  job  of  preparing  students  to  compete  in  the 
workplace.  Laws  should  encourage  workers  to  take  advantage  of  opportunities  for  life-long 
learning. 

•  Congress  and  Department  of  Labor  should  establish  formal  recognition  of  competency-based 
training  programs. 

•  Congress  should  review  the  one-size-fits-all  approach  in  federal  job  training  laws. 

•  Congress  should  review  the  National  Apprenticeship  (Fitzgerald)  Act  of  1937,  with  the  goal 
of  rendering  the  system  more  fair  and  accountable. 

•  Federal  and  state  regulators  should  change  policies  to  encourage  progressive  training 
programs  and  make  it  easier  for  both  current  and  future  workers  to  take  advantage  of  training 
opportunities  under  the  apprenticeship  system.  These  policies  should  not  discriminate 
against  non-unionized  workers  and  open-shop  programs. 

•  Congress  and  government  departments  should  ensure  that  laws  and  policies  support  life-long 
learning. 


'  Carl  Horowitz,  When  Firms  are  Schoolhouses,  INVESTOR’S  BUSINESS  DAILY,  April  29,  1997. 

Md. 

^  Chairman’s  Report  Draft,  EDUCATION  AT  A  CROSSROADS:  WHAT  WORKS  AND  WHAT’S  WASTED  IN 
EDUCATION  TODAY,  Committee  on  Education  and  the  Workforce  Subcommittee  on  Oversight  and 
Investigations,  July  1998. 

Md. 

*  George  T.  Silvestri,  Occupational  employment  projections  to  2006,  MONTHLY  LABOR  REVIEW,  November 
1997. 

*  Training  Expenditures,  TRAINING  AND  DEVELOPMENT,  ASTD,  January  1998. 

’id. 

*  National  Alliance  of  Business,  Company  Training  and  Education:  Who  does  it,  who  gets  it  and  does  it  pay  ojf? 
WORK  AMERICA,  June  1997.  Information  from  the  National  Center  on  the  Educational  Quality  of  the  Workforce. 
’  Id.  Information  from  the  International  Foundation  on  Employee  Benefits  Plans. 

National  Alliance  of  Business,  Job  Cuts  Out,  High-Skills  Hiring  In,  WORK  AMERICA,  November/December 
1997.  Information  based  on  the  annual  mid-year  survey  by  the  American  Management  Association  of  1,168  firms. 

"  National  Center  for  Policy  Analysis,  MONTH  IN  REVIEW,  May  1996. 

”  Carlotta  Joyner,  Challenges  in  Ensuring  Workforce  Development  and  Protection,  General  Accounting  Office 
Testimony  Before  the  Government  Reform  and  Oversight,  p.  1,  March  6,  1997. 
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BRINGING  AMERICANS  WITH  DISABILITIES 
INTO  THE  WORKFORCE 


Introduction 

In  an  era  of  increasing  global  competition  and  a  decreasing  workforce,  America’s 
survival  depends  on  full  utilization  of  those  who  are  willing  and  able  to  work.  The  Americans 
with  Disabilities  Act  (ADA)  is  an  example  of  recent  legislation  which,  in  addition  to  not  meeting 
its  owns  stated  goals  for  workers,  has  had  unintended  consequences  for  the  nation’s  employers. 

The  ADA’s  employment  provisions  prohibit  employers  from  discriminating  on  the  basis 
of  disability  in  their  hiring  practices,  promotion  practices,  and  employee  benefits  practices.  A 
person  has  a  disability  for  purposes  of  the  ADA  if  he  or  she  has  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more  major  life  activities.'  So  long  as  a  person  with  a  disability  is 
otherwise  qualified  and  able  to  perform  the  essential  functions  of  the  job,^  an  employer  must 
provide  reasonable  accommodation  of  the  disability.^  Accommodation  is  reasonable  if  it  does 
not  cause  the  employer  an  undue  hardship.'*  The  ADA’s  employment  provisions  are  enforced  by 
the  Equal  Employment  Opportunity  Commission  (EEOC)  and  by  private  legal  action. 

The  American  Worker  Project  conducted  the  first  inquiries  into  the  status  of  this 
legislation  by  the  Committee  on  Education  and  the  Workforce.  Chairman  Hoekstra  held  a 
Roundtable  meeting  on  disability  issues  on  January  28,  1998,  in  Roswell,  Georgia,  followed  by  a 
meeting  of  21  opinion  leaders  in  the  Rayburn  House  Office  Building  in  Washington,  D.C.  on 
October  5,  1998.  A  list  of  attendees  for  the  October  5,  1998,  meeting  is  attached  as  Appendix  7. 


Removing  Work  Disincentives  from  Disability  Policy 

While  the  ADA  sets  a  primary  goal  of  assuring  “equality  of  opportunity,  full 
participation,  independent  living,  and  economic  self-sufficiency,”  ^  studies  done  thus  far  have  not 
shown  a  significant  percentage  of  Americans  with  disabilities  entering  the  workforce  since  the 
law  became  effective.  The  recent  survey  by  Louis  Harris  &  Associates,  commissioned  by  the 
National  Organization  on  Disability  (NOD),  found  that  71  percent  of  persons  with  disabilities  of 
working  age  (18  to  64)  are  not  employed,  versus  21  percent  of  Americans  without  disabilities,  a 
gap  of  50  percentage  points.  The  recent  survey  also  found  that  72  percent  of  those  who  are  not 
employed  would  prefer  to  be  working.  In  1986,  when  Harris  first  conducted  this  poll,  66  percent 
of  people  with  disabilities  were  not  employed,  as  opposed  to  less  than  10  percent  of  all 
Americans.  In  1994,  Harris  reported  that  67  percent  of  people  with  disabilities  were  not 
employed,  versus  10  percent  of  all  Americans.* 

Many  of  the  advocates  who  attended  the  October  5,  1998,  meeting  believe  these 
disappointing  early  statistics  are  best  explained  in  terms  of  the  disincentives  to  employment 
posed  by  other  programs  that  make  up  the  broader  disability  policy  in  America.  The  largest  of 
these  is  the  social  security  disability  insurance  (SSDI)  program,  which  provides  benefits  to 
individuals  covered  under  the  social  security  program  who  are  no  longer  able  to  work.  The  other 
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major  government  program  is  supplementary  security  income  (SSI)  for  individuals  with 
disabilities  who  were  not  eligible  for  SSDL  Participation  in  either  SSDI  or  SSI  generally  confers 
coverage  by  Medicare  or  Medicaid,  and  thus  provides  health  care  benefits  to  people  with 
disabilities  participating  in  either  program. 

Under  current  law,  SSDI/SSI  participants  wanting  to  join  the  workforce  and  become 
employed  must  give  up  their  SSDI/SSI  benefits,  and  their  health  care  coverage  as  well.  But,  the 
new  employers  of  former  SSDI/SSI  participants  may  offer  no  health  care  insurance  or  offer 
insurance  that  is  not  sufficient  for  their  needs.  Thus  the  traditional  disability  benefit  and  health 
insurance  system,  based  as  it  is  on  a  model  of  charity  and  dependency,  provides  major  barriers  to 
employment  that  are  at  odds  with  the  ADA’s  goal  of  ensuring  equal  employment  opportunity  to 
people  with  disabilities.  These  “charitable”  policies  have  created  what  one  meeting  participant 
called  a  “black  hole  of  dependency”  from  which  few  people  with  disabilities  ever  emerge. 


Some  Trends  in  the  Law  that  May  Not  Reflect  Congressional  Intent 

Some  who  attended  the  October  5,  1998,  meeting  believe  the  NOD’s  findings  can  be 
blamed,  at  least  in  part,  on  employer  uncertainty  over  the  rapidly  developing  ADA  case  law.  As 
with  any  new  legislation,  the  agencies  and  the  courts  are  attempting  to  define  the  parameters  of 
this  far-reaching  statute.  Though  the  ADA  is  in  its  legal  infancy,  the  American  Worker  Project 
does  recommend  that  Congress  pay  attention  to  developments  in  at  least  three  areas. 


Definition  of  Disability 

EEOC  and  some  courts  have  attempted  to  expand  the  definition  of  disability  to  include 
temporary  and  non-chronic  impairments.  The  EEOC  Compliance  Manual  states  that  impairment 
lasting  at  least  several  months  is  not  short  term  and  temporary  and  may  be  disabling.’  In  Aldrich 
V.  Boeing  Co.,^  the  U.S.  Court  of  Appeals  for  the  Tenth  Circuit  refused  to  adopt  a  per  se  rule  that 
an  impairment  is  not  a  disability  unless  it  is  rendered  permanent  by  a  doctor’s  rating  or 
permanent  restrictions.  In  Katz  v.  City  Metal  Cof  the  First  Circuit  Court  of  Appeals  said  that 
although  short-term,  temporary  restrictions  generally  are  not  substantially  limiting,  an 
impairment  does  not  necessarily  have  to  be  permanent  to  rise  to  the  level  of  a  disability. 

The  EEOC  and  the  courts  continue  to  expand  the  list  of  “major  life  activities”  which  may 
be  considered  in  determining  whether  an  individual  is  disabled  by  reason  of  a  substantial 
limitation  in  such  activities.'®  Most  recently,  the  U.S.  Supreme  Court  stated  in  Bragdon  v.  Abbott 
"  that  reproduction  is  a  major  life  activity  under  the  ADA  (leading  to  the  possibility  that  men 
who  take  Viagra  have  a  disability  for  purposes  of  the  ADA).  As  another  example,  the  EEOC  had 
taken  the  position  that  sleeping  is  a  major  life  activity,  although  one  court  has  noted  to  the 
contrary.*’ 
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Reasonable  Accommodation 


The  requirement  to  provide  a  reasonable  accommodation  has  resulted  in  much  litigation 
over  the  nature  and  extent  of  this  obligation. 

The  Civil  Rights  Act  of  1991  limits  damages  for  an  employer  who  has  made  a  good  faith 
effort  at  providing  a  reasonable  accommodation  in  consultation  with  the  person  with  a 
disability.'^  Some  courts,  however,  have  decided  that  employers  have  no  liability  at  all  under  the 
ADA  when  good  faith  efforts  at  providing  accommodation  have  been  made.  For  example,  the 
Court  of  Appeals  for  the  Sixth  Circuit,  in  Cassidy  v.  Detroit  Edison  Co.,'*  determined  that  where 
an  employee  did  not  identify  precise  limitations  and  potential  reasonable  accommodation  but  the 
employer  still  attempted  to  accommodate  her  breathing  problems,  the  employer  had  done  all  it 
could  to  reasonably  accommodate.  And,  in  Stewart  v.  Happy  Herman ‘s  Cheshire  Bridge,  the 
Eleventh  Circuit  Court  of  Appeals  said:  “Liability  simply  cannot  arise  under  the  ADA  when  an 
employer  does  not  obstruct  an  informal  interactive  process;  makes  reasonable  efforts  to 
communicate  with  the  employee  and  provide  accommodations  based  on  the  information  it 
possesses;  and  the  employee’s  actions  cause  a  breakdown  in  the  interactive  process.”'* 

Although  the  EEOC  has  asserted  the  modifier  “reasonable”  only  means  effective,  many 
courts  have  said  instead  that  reasonable  implies  a  limitation.'’  The  Court  of  Appeals  for  the  First 
Circuit  has  said  that  the  likelihood  of  success  of  accommodation  is  just  one  element  of  whether  it 
is  reasonable.'*  In  Willis  v.  Conopco,  Inc.,'’^  the  Eleventh  Circuit  said:  “As  a  general  matter,  a 
reasonable  accommodation  is  one  employing  a  method  of  accommodation  that  is  reasonable  in 
the  run  of  cases,  whereas  the  undue  hardship  inquiry  focuses  on  the  hardships  imposed  by  the 
plaintiffs  preferred  accommodation  in  the  context  of  the  particular  agency’s  operations.”  The 
Second  and  the  Sixth  Circuits  have  applied  a  similar  cost  benefit  analysis  to  determine 
reasonableness,  including  analysis  of  accommodations  provided  by  other  employers.’*  The 
Fourth  Circuit  has  recognized  that  the  concept  that  an  accommodation  be  reasonable  is  clearly 
meant  to  avoid  placing  employers  in  an  untenable  position.’*  The  Seventh  Circuit  has  said  that 
reasonable  accommodation  and  undue  hardship  both  require  a  cost  benefit  analysis;  an 
accommodation  is  not  reasonable  if  it  does  not  permit  an  employee  to  perform  all  essential  job 
functions  or  its  cost  is  disproportionate  to  its  benefit.” 

Although  regular  and  reliable  attendance  is  a  requirement  for  most  jobs,  a  number  of 
federal  appellate  courts  have  recently  determined  that  employers  who  provided  employees  four 
months,  five  months,  even  one  year  of  leave  had  not  adequately  accommodated  employees  under 
the  ADA.  For  example,  in  Ralph  v.  Lucent  Technology,  Inc.,^^  the  Court  of  Appeals  for  the  First 
Circuit  ruled  an  employee  who  had  been  on  disability  leave  for  52  weeks  was  entitled  to  an 
additional  4-6  weeks  of  part-time  work  as  an  accommodation  to  enable  him  to  gradually  resume 
working.  In  Criado  v.  IBM  Corp.,^*  the  First  Circuit  found  a  potential  ADA  violation  when  IBM 
refused  to  extend  leave  as  an  accommodation.  Furthermore,  in  Cehrs  v.  Northeast  Ohio 
Alzheimer’s  Research  Center^^  the  U.  S.  Court  of  Appeals  for  the  Sixth  Circuit  recently  noted  the 
FMLA’s  12-week  leave  entitlement  forms  the  floor  -  along  with  any  greater  leave  benefits 
provided  by  the  company  -  on  top  of  which  ADA  accommodation  leave  may  be  stacked. 
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Several  Circuit  Courts  of  Appeals  have  said  that  reasonable  accommodation  under  the 
ADA  can  include  reassignment  to  a  vacant  position.  Reasonable  accommodation  in  the  form  of 
job  reassignment  was  recently  elevated  to  a  new  level  by  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Sitting  in  full,  the  court  ruled,  in  Aka  v.  Washington  Hospital  Center,^^  that 
the  employer  may  have  violated  the  ADA  rights  of  a  20-year  employee  who  was  not  reassigned 
to  a  new  position  on  a  noncompetitive  basis.  In  other  words,  the  court  said  it  is  not  enough  to 
ask  an  employee  who  cannot  do  his  original  job  to  apply  for  posted  vacancies.  Rather,  under  the 
ADA’s  requirement  of  reasonable  accommodation,  an  employer  who  cannot  accommodate  an 
employee  in  the  original  job  must  affirmatively  search  for  another  job  within  the  company  that 
the  employee  can  do.  If  such  a  job  is  identified,  the  employer  must  then  place  the  employee  in 
the  position  as  long  as  he  or  she  is  minimally  qualified  even  if  there  may  be  more  qualified 
applicants  also  seeking  the  job.  Congress  may  want  to  consider  the  extent  to  which  leave  and 
reassignment  were  intended  to  be  accommodations  within  the  meaning  of  the  ADA. 


Safety  Issues 

The  ADA  recognizes  the  employer  defense  that  the  individual  would  pose  a  “direct 
threaf’  to  the  health  or  safety  of  others  in  the  workplace.^’  EEOC  regulations  say  that  to 
establish  this  defense,  an  employer  must  show  that  there  is  a  high  probability  that  imminent 
substantial  harm  will  occur  which  cannot  be  reduced  by  a  reasonable  accommodation,^* *  a 
standard  that  the  Supreme  Court  essentially  endorsed  in  Bragdon  v.  Abbott,  supra. 


Findings  and  Recommendations 

•  American  Worker  Project  believes  that  existing  legislative  barriers  to  employment  should  be 
removed,  and  that,  in  doing  so.  Congress  should  consider  a  Medicaid  buy-in  that  would  allow 
working  people  with  disabilities  to  continue  receiving  Medicaid  benefits  at  rates  determined 
by  their  earnings. 

•  Congress  should  consider  clarifying  the  provisions  of  the  ADA  itself 


‘42  U.S.C.A.  §  12101(2). 

M2  U.S.C.A.  §§  121 11(8)  and  12112(b)(5). 

^42  U.S.C.A.  §§  12111(9)  and  12112(b)  (5). 

42  U.S.C.A.  §  121 1 1(10).  Much  of  what  the  ADA  legislates  concerning  disability  and  non-discriminatory  practices 
is  identical  to  Section  504  of  the  Rehabilitation  Act  of  1973,  29  USCA  §§  701-796 
M2  U.S.C.A.  §  12101(8). 

^  Louis  Harris  &  Associates,  1998  National  Organization  on  Disability,  A  SURVEY  OF  AMERICANS  WITH 
DISABILITIES,  Washington,  D.C.,  July  23,  1998. 

’  §  902.4(d)  at  p.  30. 

*  Aldrich  v.  Boeing,  146  F.3d  1265  (10th  Cir.  1998). 

^  Katz  V.  City  Medal  Co.,  87  F.3d  26  (1st  Cir.  1996). 

See  eg.  EEOC  Enforcement  Guidelines  on  the  Americans  with  Disabilities  Act  and  Psychiatric  Disabilities  Notice 
No.  915.002,  6-7  (March  25,  1997). 

“  1 18  S.Ct.  2196(1998). 
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See  Sarko  v.  Penn-Del  Directory  Co.,  956  F.  Supp.  1026  (E.D.  Pa.  1997)  (getting  sound  night’s  sleep  and 
reporting  to  work  on  time  with  clear  mind  not  major  life  activity). 

'^2  U.S.C.A.  §  1981(a)(3). 

Cassidy  v.  Detroit  Edison  Co.,  138  F.3d  629  (6th  Cir.  1998). 

Stewart  v.  Happy  Herman’s  Cheshire  Bridge,  117  F.3d  1278,  1287  (1 1th  Cir.  1997). 

See  also  Riley  v.  Weyerhauser  Paper  Co.,  77  F.3d  470  (4th  Cir.  1996)  (no  liability  for  failure  to  provide 
reasonable  accommodation  where  employer  had  discussions  with  plaintiff,  prepared  Job  description  and  videotape  of 
Job  to  show  employee’s  physician  and  where  employee  contacted  the  Job  Accommodation  Network). 

”29  C.F.R.  §  1630.9  App. 

'*  Evans  v.  Federal  Express  Corp.,  133  F.  3d  137  (1st  Cir.  1998). 

”  Willis  V.  Conopoc,  Inc.,  108  F.3d  282,  286,  FN  2  (1 1th  Cir.  1997). 

Borkowski  v.  Valley  Central  School  District,  63  F.3d  131  (2d  Cir.  1995);  Monette  v.  Electronic  Data  Systems,  90 
F.3d  1173  (6th  Cir.  1996). 

Myers  v.  Hose,  50  F.3d  278  (4th  Cir.  1995). 

VandeZande  v.  Wisconsin  Dept,  of  Admin.,  44  F.3d  538  (7th  Cir.  1995).  See  also  Bryant  v.  Better  Business 
Bureau  of  Maryland,  923  F.  Supp.  720  (D.  Md.  1996)  (in  determining  whether  accommodation  is  reasonable,  it  must 
be  effective  and  would  allow  employee  to  attain  an  equal  level  of  achievement,  opportunity  and  participation). 

^  Ralph  V.  Lucent  Technology,  135  F.3d  166  (1st  Cir.  1998). 

Criado  v.  IBM  Corp.,  145  F.3d  437  (1st  Cir.  1998). 

^  Cehrs  v.  Northeast  Ohio  Alzheimer’s  Research  Center,  F.3d  ,1998  WL  548837  (6th  Cir.  1998). 

Aka  V.  Washington  Hospital  Center,  F.3d  ,1998  WL  698396  (D.C.Cir.l998). 

”42  U.S.C.A.  §  12113(b). 

29  C.F.R.  §  1630.2(r)  &  App. 
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TELECOMMUTING 


Introduction 

Work  and  family  issues,  the  drive  for  increased  efficiency,  environmental  concerns  about 
energy  consumption  and  auto  pollution,  and  improvements  in  technology  have  all  served  to 
increase  interest  in  telecommuting.  Although  President  Bush's  Council  on  Management 
Improvement  implemented  a  “Federal  Flexible  Workplace  Pilot”  (Flexiplace  project)  from  1990 
to  1992,  no  information  system  was  left  in  place  to  gather  data  on  the  success  of  the  pilot. 

In  1994,  the  Interagency  Telecommuting  Working  Group  established  by  the  Clinton 
administration  set  a  goal  of  increasing  the  number  of  federal  employees  participating  in 
telecommuting  to  a  level  of  60,000  by  FY  1998.  The  General  Services  Administration  (GSA) 
estimated  that  satisfaction  of  this  goal  would  generate  savings  to  the  government  of  at  least  $150 
million  annually.  These  projected  cost  savings  were  generally  based  on  reductions  in  the  number 
of  “dedicated  workstations”  in  the  principal  office  (including  space,  furniture  and  equipment). 
For  example,  GSA  predicted  that  small  field  offices  in  many  locations  throughout  the  United 
States  could  be  totally  “replaced  with  home-based  telecommuters.”' 

While  it  is  difficult  to  calculate  the  cost  savings  resulting  from  increased  employee 
productivity,  GSA  notes,  telecommuting  would  probably  produce  a  more  efficient  use  of  time  in 
the  federal  government,  therefore  translating  to  better  customer  service  and  a  “better  ability  to 
get  things  done.” 

According  to  President's  Management  Council,  a  benefit  of  equal,  or  perhaps  greater 
value,  is  the  ability  of  telecommuting  arrangements  to  promote  a  better  balance  between  work 
and  family  needs.  Among  other  things,  many  employees  would  save  several  hours  of 
commuting  time  through  the  use  of  these  types  of  arrangements;  this  saved  time  could  then  be 
devoted  to  personal  needs  with  no  cost  to  the  government.  This  time,  and  the  additional  time 
that  might  be  available  through  greater  flexibility  in  scheduling  work,  could  be  used  for  a  greater 
level  of  community  and  charitable  involvement.^ 

Among  the  social  benefits  noted  in  the  various  reports  by  the  federal  government  is  the 
ability  to  use  telecommuting  to  accommodate  many  workers  with  disabilities  or  illness. 
Additionally,  workers  who  are  charged  with  caring  for  the  disabled  and  seriously  ill  could  use 
these  arrangements  to  their  and  the  public's  benefit  (families  could  provide  some  of  the  services 
now  rendered  by  government).  An  obvious  benefit  to  families  is  the  ability  of  parents  to  provide 
direct  care  of  children  and  the  elderly.  While  many  studies  caution  that  telecommuting 
arrangements  cannot  be  viewed  as  a  way  to  provide  child  care,  each  generally  notes  many 
advantages  to  children,  elderly  and  other  family  members  that  result  from  these  working 
arrangements.^ 

Other  social  benefits  that  may  accrue,  observed  the  writers,  are  reductions  in  energy 
consumption  and  a  corresponding  improvement  in  air  quality.  Significant  reduction  in  traffic 
congestion  is  noted  as  “possibly”  resulting  from  telecommuting;  with  this  would  also  come 
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fewer  traffic-related  deaths  and  accidents  on  the  roads,  and  significant  reductions  in  the  carbon 
emissions  that  are  generally  credited  with  the  trends  in  global  warming  that  have  been  observed 
by  some  scientists/  Ultimately,  each  of  these  social  benefits  will  lead  to  possible  reductions  in 
burdens  currently  funded  by  taxpayers. 


Telecommuting  Issues 

Initial  telecommuting  issues  relate  to  the  employee’s  access  to  adequate  technology,  the 
responsibility  for  breakdown  or  damage  to  equipment,  and  liability  for  energy  and  utility  costs. 
The  next  hurdle  is  establishment  of  performance  standards.  Another  issue  is  the  reluctance  of 
managers.  At  heart  may  be  a  natural  reluctance  to  try  techniques  that  are  new  and  have 
questionable  results,  but  managers  can  easily  identify  a  number  of  legal  problems  that  could 
result  from  their  use  of  telecommuting.  Among  these  are  payroll  problems  because  of  record 
keeping  difficulties,  problems  with  the  union  and  safety,  health  and  liability  concerns.  These  are 
all  very  significant  problems  that  the  GSA  minimizes  or  does  not  address  in  its  report.  ^ 

Urban  and  central  city  residents  argue  that  telecommuting  and  other  forms  of  distributed 
work  will  take  jobs  and  economic  activity  away  from  downtown  areas.®  Chief  among  these 
concerns  are  that  telecommuting  would  contribute  to  further  decline  in  urban  areas,  and  further 
segment  society  into  classes,  with  the  lower  class  left  to  dwell  in  the  abandoned  inner-city  areas. 

Another  concern  is  that  the  new  work  system  will  upset  current  labor  relations  practices 
in  the  United  States.  For  instance,  unions  are  concerned  that  the  movement  of  workers  from  the 
principal  workplace  to  alternative  locations,  including  the  worker's  home,  will  challenge  the 
ability  to  effectively  represent  them.  Among  these  representational  concerns  is  the  ability  to 
organize  workers  and  the  potential  that  employers  will  use  this  new  technology  as  a  means  to 
exploit  workers.  Another  is  the  use  of  piecework  wage  payments,  i.e.,  workers  being  paid  based 
upon  productivity  rather  than  traditional  hours  of  service.  The  unions  are  concerned  that  safety 
and  health  protections  will  be  compromised,  that  career  employee  status  may  be  changed  to 
contract  employee  status  and  that  full-time  jobs  will  become  part-time  and/or  temporary. 
Additionally,  unions  voice  concern  over  equity  issues,  such  as  seniority  based  systems  being 
replaced  by  performance  measures.’  Telecommuting  also  raises  issue's  such  as  whether  a  union 
will  be  permitted  to  contact  an  employee  through  e-mail  transmissions. 


The  Possible  Legal  Obstacles  to  Telecommuting  Arrangements 

Most  state  workers'  compensation  statutes  provide  for  employer  liability  whenever  an 
injury  occurs,  provided  that  the  injury  occurs  in  the  course  of  employment  and  is  related  to 
employment.  *  In  the  area  of  telecommuting,  workers'  compensation  insurers  are  increasingly 
concerned  because  of  fears  that  these  arrangements  are  ripe  for  fraudulent  claims. 
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For  instance,  jurisdictions  such  as  Maryland,  Ohio  and  Washington  state  cover  all 
accidents  that  occur  during  “working  hours”  while  others  such  as  Alabama,  New  York  and 
Virginia  require  an  employee  to  demonstrate  that  the  injury  was  sustained  in  the  course  of 
employment.  Whether  the  employee  was  injured  in  the  home  office  proper  or  in  another  room  of 
the  home  during  telecommuting  hours  could  therefore  affect  a  coverage  decision.  For  instance, 
an  employee  who  bums  herself  with  scalding  coffee  while  taking  a  personal  phone  call  in  the 
kitchen  may  receive  a  different  coverage  decision,  depending  on  the  state  in  which  the  accident 
occurred.’  In  other  cases,  the  concern  is  more  fundamental;  that  these  compensation  claims  are 
difficult  to  corroborate  because  of  a  lack  of  witnesses  and  that  many  of  these  cases  will  be 
litigated  before  issues  such  as  causation,  course  of  employment  and  other  matters  can  be  settled. 

Related  issues  concern  the  employer's  responsibility  for  injury  to  third  parties  that  may 
occur  at  an  employee's  home  during  work  hours.  For  instance,  if  a  visitor  is  injured  at  the 
employee's  home  office,  is  the  employer  liable?  Is  the  correct  legal  standard  for  a  case  resulting 
from  such  an  injury  the  liability  laws  applicable  to  commercial  premises,  or  the  law  applicable  to 
personal  dwelling  stmctures?  Also,  does  the  employer  bear  any  liability  in  situations  where  a 
family  member  of  one  of  the  telecommuting  employees  is  injured  in  the  office  area?  Would  it 
make  a  difference  if  the  employer  had  installed  the  equipment?  Would  it  make  a  difference  if 
the  employer  conducted  regular  inspections  of  the  employee's  home  office?  Does  an  employer 
leave  itself  open  to  a  charge  of  negligence  if  it  does  inspect  the  home  office  and  misses  some 
defect  in  equipment  that  could  cause  injury? 

Occupational  Safety  and  Health  and  related  state  statutes  require  that  an  employer 
provide  a  workplace  free  from  hazards  that  are  likely  to  cause  serious  harm  or  injury.” 
Generally,  the  statutory  definitions  of  “place  of  employment”  have  been  broadly  defined,  at 
minimum,  leaving  a  question  as  to  whether  telecommuting  working  arrangements  between  an 
employer  and  employees  are  subject  to  some  or  all  of  the  standards  and  regulations. 

The  Fair  Labor  Standards  Act  was  passed  to  improve  “labor  conditions  detrimental  to  the 
maintenance  of  the  minimum  standard  of  living  necessary  for  health,  efficiency  and  the  general 
well-being  of  workers.”  With  telecommuting,  the  applicability  of  these  requirements  can 
become  tangled.  One  such  area  is  the  employer  obligation  to  maintain  records  of  employee  hours 
worked,  so  that  compensation  meets  minimum  wage  and  overtime  pay  requirements.  Such 
record  keeping  is  complicated  when  the  hours  worked  are  at  an  employee’s  home  or  other 
location." 

The  Americans  with  Disabilities  Act  requires  employers  to  provide  reasonable 
accommodation  for  the  known  disabilities  of  employees."  The  ADA  does  not  provide  an 
explicit  definition  of  what  the  term  reasonable  accommodation  means,  but  instead  lists  the  types 
of  modifications  that  may  be  required."  In  addition,  the  ADA  specifies  that  an  employer  is  not 
required  to  make  an  accommodation  if  it  requires  restructuring  the  essential  functions  of  the 
position,  or  if  the  accommodation  requested  is  not  one  that  would  enable  the  employee  to 
perform  the  essential  functions  of  the  job,  even  if  it  were  made."  Accordingly,  in  the  vast 
majority  of  cases,  whether  or  not  telecommuting  will  be  a  reasonable  accommodation  will  fall  in 
the  gray  area  between  these  two  statutory  guidelines.  This  vagueness  will  leave  most  employers 
who  institute  telecommuting  arrangements  with  employees  open  to  litigation. 
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The  Family  and  Medical  Leave  Act  of  1993  (FMLA)'^  guarantees  eligible  employees  up 
to  12  weeks  unpaid  leave  in  one  year  for  specific  family  and  medical  reasons.'^  FMLA  applies 
to  private  and  public  employers  if  the  employer  has  50  or  more  employees,  including  part-time, 
within  a  75-mile  radius  during  each  of  20  or  more  calendar  weeks  of  the  year.  The  problem  with 
the  interaction  between  the  FMLA  and  telecommuting  arrangements  is  that  employers  may 
desire  to  use  telecommuting  as  a  way  to  avoid  losing  an  employee  for  12  weeks.  How  will  the 
two  purposes  mesh? 

Employer  fears  in  the  area  of  Equal  Employment  Opportunity  and  Affirmative  Action 
stem  from  choosing  the  employees  to  participate  in  any  telecommuting  arrangement.  In 
situations  where  a  given  employee  may  not  be  permitted  to  participate,  the  danger  is  that  the 
employee  will  charge  that  the  denial  is  in  retaliation  for  some  other  action.”  In  addition, 
employers  realize  that  there  is  little  control  over  an  employee’s  use  of  technology  from  a  remote 
location.  Lawsuits  have  been  filed  based  on  an  employee  sending,  via  e-mail,  materials  that  may 
be  addressed  under  the  company's  sexual  harassment  policy.'* 

The  telecommuting  employee  must  engage  in  a  great  deal  of  preparation,  and  possibly 
expense,  before  an  employer  may  allow  the  employee  to  participate.  Could  this  expenditure  of 
time  and  effort  give  rise  to  an  expectation  of  continued  employment  by  the  employee?  And, 
could  this  counter  a  potential  at-will  employment  termination  based  on  the  grounds  that  the 
telecommuter  relied  on  a  promise  of  continued  employment?'^ 

Most  employers  have  guidelines  to  protect  private  and  confidential  information.  But  will 
these  policies  become  strained  when  an  employee  takes  information  home?  More  importantly, 
what  steps  can  an  employer  take  to  monitor  compliance  with  these  policies  and  what  related 
concerns  may  arise  in  terms  of  employee  privacy?  Additionally,  the  laws  protecting  employee 
privacy  rights  and  employer  monitoring  rights  are  ambiguous,  and  issues  such  as  e-mail  privacy 
are  already  on  the  rise.  This  leads  to  a  Catch-22  of  sorts  where  the  employer  is  expected  to 
prevent  offensive  statements  from  being  circulated  in  the  workplace,  but  runs  the  risk  of 
infringing  upon  employee  privacy  rights  while  doing  so. 

Other  potential  legal  questions  such  as  local  zoning  and  land  use  requirements  arise,  as 
do  questions  about  requirements  for  local  and  state  business  licensing  and  registration 
procedures.  Obvious  insurance  questions  regarding  coverage  of  employees,  accidents  and 
property  at  remote  sites,  and  whether  existing  coverage  is  adequate,  are  also  of  concern.  In 
addition,  telecommuting  raises  questions  on  federal,  state  and  local  tax  treatment  of  both  income 
and  sales. 
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Telecommuting  in  the  Government 

As  of  1996,  there  were  400  federal  employees  working  at  11  telecenters  and  another 
3,000  plus  employees  telecommuting  from  home  one  or  two  days  per  week.  The  federal 
government  is  far  behind  in  meeting  the  Administration’s  goal  of  60,000  telecommuting 
employees  by  the  end  of  FY  1998. 

According  to  American  Worker  Project  research,  many  federal  agencies  could  enjoy  cost 
savings  from  telecommuting.  For  example,  the  Occupational  Safety  and  Health  Review 
Commission  has  many  positions  which  could  readily  be  handled  by  telecommuting.  Such 
arrangements  could  reduce  the  Commission’s  space  requirements  -  currently  close  to  $1  million 
per  year  -  by  one-half  or  more. 


Findings  and  Recommendations 

•  The  Education  and  the  Workforce  Committee  should  begin  a  series  of  hearings  into  the  use 
of  telecommuting  arrangements  in  private  sector  employment.  These  hearings  should  be 
followed  by  a  comprehensive  assessment  of  the  legal  obstacles  encountered  by  employers 
who  seek  to  use  these  work  arrangements  to  improve  their  productivity  and  better  serve  their 
employees.  If  necessary,  appropriate  legislation  should  be  drafted  to  facilitate  these  work 
arrangements. 

•  Congress  should  insist  that  the  federal  government  proceed  with  the  feasibility  study  on 
telecommuting  and  flexible  work  arrangements  in  the  federal  sector  that  was  begun  over  a 
decade  ago.  Congress  should  establish  a  completion  date  for  publishing  this  study  and 
making  it  available  to  the  public. 


'  President’s  Management  Council,  NATIONAL  TELECOMMUTING  INITIATIVE  ACTION  PLAN,  January 
1996. 

Md. 

^  Id. 

Md. 

*  FEDERAL  INTERAGENCY  TELECOMMUTING  CENTERS  INTERIM  REPORT,  supra. 

^  FEDERAL  INTERAGENCY  TELECOMMUTING  CENTERS  INTERIM  REPORT  THROUGH  1994,  GSA, 

1995 

’  Sm:  Interagency  Telecommuting  Program,  Overview  of  Telecommuting  Today,  U.S.  Department  of  Transportation 
and  U.S.  Government  Services  Administration,  March  1995. 

*  See,  e.g.,  Maryland  Workers’  Compensation  Statute,  Md.  Code  Ann.,  Lab  &  Empl.  Sec.  9-101 

’  Helen  R.'  Stewart,  Out  of  Sight,  Out  of  Mind:  Legal  Issues  in  Telecommuting  for  Your  Business  Client,  Helene  R. 
Stewart,  NOV/DEC  Business  Law  Today  1996. 

29  U.S.C.  §654 
"  29  U.S.C.  §211© 

42  U.S.C.  §121 12(bX5)(A)-(B) 

"  42  U.S.C.  §121 11(9)(AHB)  u  •  .4-  i  v,  i,  m 

29  CFR  §1630.2(o)  (explaining  that  the  essential  functions  are  by  definition  those  that  the  individual  who  holds 

the  job  would  have  to  perform  ). 

‘* *29  U.S.C.  §2601  etseq. 
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Under  the  FMLA,  this  12  weeks  need  not  be  taken  continuously,  but  may  be  on  a  intermittent  or  reduced  leave 
basis. 

’’  Equal  Employment  Opportunity  Commission.  Addy  v.  Bliss  &  Glennon,  51  Cal.  Reptr.  2d  642 
'*  Bryant  v.  National  Science  Foundation,  105  F.  3d  1414 
Helene  R.  Stewart. 
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FLEXIBLE  WORK  ARRANGEMENTS 


Introduction 

Alternative  working  arrangements  are  being  demanded  by  today’s  employees  and 
explored  by  employers.  While  the  21*^  century  worker  has  different  needs  and  perspectives  than 
the  worker  of  the  past,  the  2 1  century  employer,  competing  with  others  for  a  shrinking  pool  of 
skilled  workers,  has  more  incentive  than  ever  to  be  responsive  to  employee  demands.  The  fast- 
paced,  global,  competitive  work  environment  and  today’s  workers  both  require  greater  and 
greater  flexibility  in  work  arrangements. 

Dr.  Edward  Montgomery,  Chief  Economist  with  the  United  States  Department  of  Labor, 
testified  at  the  first  American  Worker  at  a  Crossroads  Project  hearing  in  October  1997  on  change 
in  the  workplace: 

The  nature  of  our  jobs  is  .  .  .  changing.  Since  the  late  1960s,  we  have  also  seen  a  slight 
increase  in  the  proportion  of  jobs  that  are  part-time.  Temporary  workers  who 
telecommute  doubled  between  1990  and  1995.  A  recent  Upjohn  Institute  study  found 
that  almost  a  quarter  ,  of  all  workers  are  now  employed  in  arrangements  other  than  as 
regular  full-time  employees.  As  the  population  ages,  workers  may  want  more  work 
flexibility,  but  they  will  also  need  pension  and  health-care  benefits  that  these  new  work 
arrangements  have  been  less  likely  to  provide.* 


Professor  Thomas  Malone,  part  of  the  Massachusetts  Institute  of  Technology  initiative 
called  “Inventing  the  Organizations  of  the  2U^  Century,”  also  testified  at  an  American  Worker 
Project  hearing  on  his  vision  for  the  future  workplace.^  Because  of  the  important  presence  of 
new  technologies.  Professor  Malone  believes  our  nation  will  be  required  to  have  a  significant 
increase  in  the  use  of  highly  decentralized  ways  of  organizing  work,  including  temporary 
networks  of  very  small  companies  and  independent  contractors.^ 

The  Clinton  Administration’s  1993  Commission  on  the  Future  of  Worker-Management 
Relations  (popularly  known  as  the  Dunlop  Commission),  when  tasked  with  the  examination  of 
new  methods  to  enhance  workplace  productivity,  “affirm[ed]  the  valuable  role  contingenf 
arrangements  can  play  in  diversifying  the  forms  of  employment  relationships  available  to  meet 
the  needs  of  American  companies  and  workers.”* 

As  the  following  information  reflects,  the  American  workplace  is  becoming  more 
flexible.  Yet,  as  discussed  in  the  later  portion  of  this  chapter,  innovative,  flexible  workplaces  are 
unavailable  to  millions  of  Americans  because  of  certain  provisions  of  the  Fair  Labor  Standards 
Act.  The  American  Worker  at  a  Crossroads  Project  would  like  to  encourage  family  friendly, 
flexible  workplaces  that  are  available  to  all  Americans. 
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The  Flexible  Workforce  -  What  Is  It? 


According  to  the  Department  of  Labor’s  Bureau  of  Labor  Statistics,  the  flexible 
workforce  includes  indirect  and  alternative  workers.  The  Bureau  places  these  workers  in  four 
general  categories:  “independent  contract,”  “on-call,”  “temporary,”  and  “contract”.®  Please 
note,  however,  that  there  are  myriad  other  terms  and  combination  of  terms  used  in  our  society  to 
describe  the  alternative  workforce,  including  “contingent,”’  “telecommuting,”  “job  sharing,”  “e- 
lancing,”  “leased,”  “seasonal,”  “consulting,”  “home working,”  “casual,”  and  “personal  supply 
service”  employees.*  The  American  Worker  at  a  Crossroads  Project  heard  numerous  complaints 
from  citizens  around  the  nation  that  this  lack  of  unity  in  definition  often  causes  compliance 
confusion  and  expense  for  employers  and  employees. 

The  Bureau  of  Labor  Statistics  only  began  surveying  characteristics  of  alternative  work 
employment  arrangements  in  1 995  and  has  completed  only  two  such  surveys  thus  far:  1 995  and 
1997  9  determine  various  employment  categories,  the  Bureau  applies  these  definitions: 

Independent  Contractors,  including  consultants  and  free-lance  workers,  are  independent 
regardless  of  whether  they  are  wage  and  salary  workers  or  are  self-employed. 

On-Call  Workers  are  called  into  work  only  when  they  are  needed.'* 

Temporary  Workers  are  paid  by  a  temporary  help  agency.'^ 

Workers  Provided  by  Contract  Firms  work  for  a  contract  company.  They  usually  work  for  only 
one  customer  and  usually  work  at  the  customer's  worksite.'* 


The  Flexible  Workforce  -  Who  is  It? 

The  American  Worker  at  a  Crossroads  Project  repeatedly  heard  at  roundtables  around  the 
country  and  hearings  in  Washington,  DC  that  a  significant  percentage  of  Americans  workers  are 
employed  in  flexible  worker  arrangements.  This  percentage  continues  to  grow. 

Today,  of  the  128.4  million  working  Americans,  there  are  12.6  million  employees  in  the 
Department  of  Labor’s  definition  of  a  flexible  workforce  market.'''  Breakdown  of  this  12.6 
million  by  the  Bureau  of  Labor  Statistics’  most  recently  available  data  shows: 

•  8.5  million  independent  contractors  (6.6%  of  the  working  population),'® 

•  2  million  on-call  workers  (1.6%  of  the  working  population), 

•  1.3  million  temporary  workers  ( 1 .0%  of  the  working  population),  and 

•  800,000  contract  workers  (0.6%  of  the  working  population). '® 
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The  Flexible  Workforce  -  Why? 


This  large  percentage  of  employees  in  the  flexible  workforce  is  attributable  to  a  variety  of 
factors.  A  flexible  workplace: 

Accommodates  Employee  Preferences 

Two-thirds  of  American  workers  in  alternative  arrangements  prefer  their  arrangements  to 
typical  “traditional  job”  arrangements.  A  breakdown  of  the  Bureau  of  Labor  Statistics’  most 
recent  data  shows: 

•  84%  of  workers  in  alternative  work  arrangements  prefer  their  work  arrangements  over 
“traditional  jobs,” 

•  40%  of  on-call  workers  prefer  their  work  arrangements  over  “traditional  jobs,”  and 

•  34%  of  temporary  help  workers  prefer  their  work  arrangements  over  “traditional  jobs.”” 


This  preference  is  supported  by  a  variety  of  reasons,  including  the  fact  that  flexible  work 
permits  employee  autonomy.  Flexible  employment  is  an  attractive  option  for  many  because  it 
allows  workers  to  better  control  the  frequency  and  intensity  of  their  labor  market  participation. 
For  example,  a  worker  in  a  flexible  workplace  may  choose  to  work  fifty  hours  one  week  and 
thirty  hours  the  next,  spending  the  extra  time  to  meet  family  or  other  needs. 

Flexible  work  provides  the  opportunity  to  enter  the  “Traditional”  lob  market.  Many 
workers  see  flexible  working  arrangements  as  an  entree  into  the  job  market  and  a  source  of 
income  in  between  traditional  jobs.  A  February  1997  Wall  Street  Journal  article,  “The 
Expanding  Role  of  Temps  Offers  Avenue  to  Good  Jobs”  recognizes  the  new  opportunities  that 
arise  from  a  job  in  the  alternative  workforce.  “For  their  part,  the  companies,  knowing  they’ve 
got  a  free  trial  period,  are  more  willing  to  take  a  chance  on  someone  who  might  not  fit  exactly 
their  job  profile.”'*  The  Dunlop  Commission  also  noted  this  benefit:  flexible  arrangements 
“provide  a  mechanism  for  transition  between  jobs,  affording  employers  and  workers  an 
opportunity  to  size  each  other  up  before  deciding  to  enter  a  more  stable  employment 
relationship.”” 

With  flexible  arrangements,  workers  can  develop  skills.  Employees  can  become 
“portfolio  workers,”  who  “increase  the  agility  of  firms  by  moving  productively  from  one  job  to 
another,  constantly  improving  and  adjusting  their  skills  through  both  formal  and  informal 
educational  opportunities.^®  In  a  1995  National  Association  of  Temporary  and  Staffing  Services 
survey,  56  percent  of  former  temporary  workers  “said  they  learned  new  skills  while  working  as  a 
temporary  employee.”^'  Jeff  Joerres  of  Manpower,  Inc.  believes  people  have  adapted  to  the  non- 
traditional  workforce.  “They  are  increasingly  interested  in  a  specific  project,  rather  than  a 
specific  company.  They  are  interested  in  getting  more  skills  and  moving  on  to  the  next 

project.”^^ 
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Flexible  work  arrangements  also  provide  a  source  of  income  or  supplemental  income  for 
many  Americans.  For  those  unable  to  find  suitable  regular  employment,  flexible  work  serves  as 
a  significant  social  function.  Steven  Hippie  and  Jay  Stewart  have  also  found  that  temporary 
workers  with  lower  education  levels  actually  earned  more  relative  to  traditional  workers.^^ 


Addresses  Employer  Needs 

With  constantly  changing  production  and  consumer  demands,  today’s  industries  need 
freedom  that  does  not  always  fit  into  the  typical  “forty  hour  week”  workplace  law  box.  Certain 
business  aspects  are  time  sensitive,  with  production  requiring  intense  work  at  specific  stages  of 
development  and  less  at  others.  Flexible  work  arrangements  also  allow  a  company  “not  only  to 
adjust  more  easily  to  consumers  by  expanding  or  contracting  the  size  of  its  workforce,  but  to 
quickly  alter  the  mix  of  skills  of  its  workers.”^'* 


Reacts  To  Protective  Public  Policy 

Some  suggest  “the  increase  in  flexible  employment  is  the  result  ...  of  public  policy 
motivated  partly  by  the  desire  to  protect  and  promote  permanent  employment. For  example, 
the  Clinton  Administration’s  Dunlop  Commission,  after  months  of  research  and  hearings, 
determined  that  “current  tax,  labor  and  employment  law  gives  employers  and  employees 
incentives  to  create  contingent  relationships  not  for  the  sake  of  flexibility  or  efficiency  but  in 
order  to  evade  their  legal  obligations.”^^ 

Evaluating  the  rationale  behind  Dunlop’s  determination.  Dr.  Dwight  R.  Lee,  Professor  of 
Economics  and  the  Ramsey  Chair  of  Private  Enterprise  at  the  University  of  Georgia,  believes 
that,  because  of  the  “legislation  and  judicial  decisions  supported  by  labor  unions  in  the  name  of 
protecting  against  the  arbitrary  and  unjust  dismissal  of  permanent  employees,”  there  has  been  an 
erosion  of  employment-at-will.^^  This  erosion  has  resulted  in  a  “less  permanent  employment  and 
more  flexible  employment  to  which  labor  unions  are  generally  hostile,  and  which  they 
commonly  refer  to  as  contingent  employment.”^*  With  this  flexible  employment,  companies 
can  make  decisions  about  their  workforce  without  being  faced  with  polices  affecting  their  right 
to  hire  and  fire  employees  as  needed.  Best  expressed  by  participants  at  an  American  Worker 
Project  roundtable.  The  attitude  of  legislation  is  that  businesses  will  take  advantage  of  their 
employees.  In  most  cases,  however,  businesses  take  care  of  its  employees.” 


Responds  To  Uncontrollable  Circumstances 

^The  workforce  is  also  affected  by  circumstances  largely  beyond  the  control  of  public 
policy.  For  example,  global  economic  changes,  technological  improvements  and 
demographic  considerations”  create  “spontaneous  changes  in  economic  conditions  and 
opportunities.”*®  With  such  changes,  companies  have  to  have  flexible  employees  immediately  on 
hand  to  meet  the  market  responses  instantly.*' 
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The  Flexible  Workforce  -  How  to  Support  It 

Congress  needs  to  take  steps  to  support  worker  autonomy  for  all  Americans,  including 
those  in  the  flexible  workplace,  by  ensuring  that  laws  meet  the  needs  of  all  workers. 


Make  Flexible  Workplace  Available  to  All  -  Update  the  Fair  Labor  Standards  Act 

The  Fair  Labor  Standards  Act  (FLSA),  originally  passed  in  1938,  remains  the  primary 
source  of  federal  wage  and  hour  laws  under  the  same  basic  structure  designed  before  World  War 
II.  As  such,  it  also  provides  one  of  the  main  sources  of  legal  limitations  on  flexibility  for 
America's  workforce.  The  principal  provisions  of  the  FLSA  set  the  minimum  wage,  maximum 
hours,  overtime  pay,  equal  pay,  and  child  labor  standards. 

The  FLSA  distinguishes  between  exempt  and  non-exempt  employees.  The  sum  total  of 
this  regulatory  structure  is  a  minefield  which  employers  attempting  to  create  more  efficient 
workplaces  cross  at  their  peril.  So-called  “exempt”  employees,  often  referred  to  as  “white  collar 
employees,”  include  professionals,  executives,  administrators,  and  outside  sales  persons.  These 
workers  are  the  foundation  on  which  the  economy  is  growing  -  they  account  for  nearly  40%  of 
the  workforce  -  and  yet  they  are  wholly  irrelevant  under  the  outdated  FLSA  structure.  Non¬ 
exempt  employees  basically  include  all  other  employees,  a  total  60.5  percent  of  America’s  wage 
and  salary  workers.”  The  FLSA  minimum  vyage  and  overtime  provisions  apply  only  to  these 
non-exempt  employees. 

Under  the  FLSA,  all  non-exempt  employees  that  work  over  forty  hours  per  week  must  be 
paid  overtime.  Overtime  pay,  commonly  referred  to  as  “time-and-a-half,”  is  equal  to  one-and- 
one  half  times  an  employee’s  regular  rate  of  pay  for  the  hours  worked  in  excess  of  the  forty 
hours  per  week.  While  this  provision  helps  prevent  exploitation  of  workers,  it  also  discourages 
flexible  work  schedule  options  for  non-exempt  employees.  Employees  do  not  have  the  option  to 
take  time  off  instead  of  overtime  pay. 

At  numerous  American  Worker  Project  Roundtables,  participants  called  for  workplace 
law  reform  because  the  current  “one  size  fits  all”  concept  restricts  flexibility  for  workers  and 
employers.  For  example,  at  one  site  visit,  a  number  of  employees  wanted  the  freedom  to  work 
forty-five  hours  one  week  and  then  thirty-five  hours  the  following  week,  spending  the  extra  half 
day  at  home  with  a  sick  child  or  volunteering  a  child’s  school.  The  company  would  like  to  offer 
the  option  of  working  a  total  eighty  hours  in  a  two-week  period,  in  weekly  arrangements  that 
would  meet  employee  needs.  Yet  the  Fair  Labor  Standards  Act  requires  the  employer  to  pay  for 
extra  hours  worked  in  excess  of  forty  hours  per  week,  effectively  preventing  a  flexible  workplace 
even  if  the  employees  request  it. 
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Legislation  introduced  by  Congressman  Cass  Ballenger  during  the  105^^  Congress  would 
have  extended  the  compensatory  time,  commonly  referred  to  as  “comp  time,”  option  to  private 
sector  employers,  while  preserving  fairness  to  employee  and  employer,  The  106th  Congress 
should  continue  to  consider  this  “comp  time”  legislation  or  seek  regulatory  flexibility  that  gives 
employees  additional  options  to  manage  their  time.  Congress  may  also  want  to  consider 
legislation  to  update  the  exempt  and  non-exempt  “tests”  and  antiquated  distinctions  that 
influence  the  administration  of  the  Fair  Labor  Standards  Act. 


Encourage  Flexible  “  Worker  Friendly  ”  Benefits  and  Incentives 

Legally  mandated  benefits,  including »  social  security,  worker’s  compensation, 
unemployment  insurance,  and  Family  and  Medical  Leave  Act,  are  generally  available  to  both 
“traditional”  and  “alternative”  employees.”  While  employers  are  not  required  to  provide 
discretionary  benefits  such  as  health  insurance  and  pensions,  many  do. 

Overall,  traditional  workers  are  more  likely  than  those  in  alternative  arrangements  to 
have  health  insurance,  although  there  is  wide  variation  in  alternative  work  arrangement  coverage. 
In  traditional  work  arrangements,  82.8%  of  employees  have  health  care  coverage,  with 
employers  providing  57.5%  of  this  coverage.”  The  following  percentages  of  alternative  workers 
also  have  health  care  coverage: 

•  72.7  %  of  independent  contractors,” 

•  67.3%  of  on-call  workers  (19.6%  provided  by  employer), 

•  46.4%  of  temporary  help  workers  (7.0%  provided  by  employer),  and 

•  81 .7%  of  workers  provided  by  contract  firms  (50.2%  provided  by  employer).” 


Overall,  traditional  workers  are  more  likely  than  those  in  alternative  arrangements  to 
huve  employer-provided  pensions  plans,  although  there  is  wide  variation  in  alternative  work 
arrangement  pension  coverage.  While  52.2%  of  traditional  employees  are  eligible  for  employer- 
provided  pension  plans,  46.9%  elect  to  participate  in  the  plan.  The  following  percentages  of 
alternative  workers  are  eligible  for  employer-provided  pensions: 

•  3.6%  of  independent  contractors  (2.3%  participating  in  employer-provided  pension  plan). 


•  27 .0%  of  on  call  workers  ( 1 9.2%  participating  in  employer-provided  pension  plan), 

•  10.4%  of  temporary  help  workers  (3.7%  participating  in  employer-provided  pension 
plan),  and 

•  47.6%  of  workers  provided  by  contract  firms  (46.9%  participating  in  employer-provided 
pension  plan).” 
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In  1996,  Congress  passed  the  Health  Insurance  Portability  and  Accountability  Act  (also 
known  as  the  Kassebaum-Kennedy  Act)  to  begin  to  address  the  issue  of  health  insurance 
portability/^  Although  the  Kassebaum-Kennedy  Act  requires  an  employer  to  ensure  that  a  new 
coverage  plan  is  available  to  employees  who  change  or  lose  their  jobs,  it  does  not  actually  allow 
individuals  to  select  or  own  their  own  health  policies. 

Congress  should  focus  on  the  necessity  for  having  workplace  and  tax  laws  that  meet  the 
needs  of  the  modem  workplace  where  employees  may  change  jobs  a  number  of  times  during 
their  working  lives.  Consideration  should  be  given  to  certain  kinds  of  tax  relief,  such  as 
deductibility  of  health  plan  costs  for  workers  who  purchase  their  own  health  care  coverage,  that 
allow  access  to  affordable  benefits  for  all  workers.  These  tax  savings  would  permit  workers  to 
move  freely  from  job  to  job  without  the  all  too  common  anxieties  “coverage  issues”  present  in 
today’s  workforce.  Carol  D’Amico,  a  Senior  Fellow  with  the  Hudson  Institute  and  co-author  of 
Worirforce  202G:  Work  and  Workers  in  the  21^'  Century  testified  that  she  “envision[s]  the  time 
when  employer  provided  health  insurance  is  a  thing  of  the  past  and  health  insurance  will  be  as 
available  and  cost  effective  as  car  insurance  for  individuals.”'*' 

Additionally,  Congress  may  want  to  consider  federal  laws  that  are  flexible  and  neutral  in 
allowing  benefits  to  be  tied  to  the  employer  or  the  employee.  Congress  should  also  investigate 
the  option  of  allo^^’ing  employees  to  carry  vested  benefits  from  job  to  job  for  the  duration  of  their 
career,  and,  at  the  same  time,  avoid  imposing  layers  of  federal  regulations. 

Incentives,  such  as  tax  breaks,  may  also  be  helpful  in  “promot[ing]  a  vigorous  and 
efficient  private  sector  job  service  that  has  become  increasingly  essential  to  American  workers’ 
ability  to  find  the  right  job  at  the  right  time  in  an  increasingly  complex  and  mobile  work  force.”**^ 
For  example.  Congress  may  want  to  give  careful  consideration  to  expanding  the  Earned  Income 
Tax  Credit  to  those  in  the  flexible  workforce  that  currently  do  not  benefit  from  the  subsidy.'*^ 


Consider  New  Ways  of  Thinking 

To  help  America  meet  the  needs  of  the  next  century,  members  of  Congress  should  be 
pioneers  and  challenge  themselves  to  find  the  opportunities  of  the  future.  Congress  needs  to 
consider  new  wavs  of  thinking. 

The  American  Worker  at  a  Crossroads  Project  began  this  pioneering  effort  by  having  Dr. 
Thomas  Malone,  professor  at  the  Massachusetts  Institute  of  Technology,  testify  on  his  research 
into  innovative,  economically  efficient,  and  flexible  ways  of  working.  His  most  recent  efforts 
focus  on  answering  the  many  questions  that  can  arise  with  the  new,  flexible  workplace.  Some  of 
his  questions  include: 

•  How  will  human  needs  be  satisfied? 

•  How  will  workers  find  financial  security? 

•  Who  will  provide  employee  healthcare  and  retirement?'*^ 
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Dr.  Malone  believes  a  possible  option  for  the  future  workplace  is  the  formulation  and 
growth  of  workplace  “industrial  guilds.”"’^  Similar  to  the  Screen  Actors  Guild,  industrial  guilds 
would  offer  workers  post-industrial-age  “empowerment,”  providing  generous  benefits  and 
unemployment  insurance  to  members  by  generating  revenue  from  a  percentage  of  members’  pay. 
The  guilds  could  grow  from  “professional  societies,  unions,  college  alumni  associations, 
temporary  help  agencies,  religions,  neighborhoods,  regions,  or  even  extended  families.”'* *^ 


Findings  and  Recommendations 

•  Congress  should  pass  legislation  to  add  flexibility  and  update  the  exempt  and  non-exempt 
“tests”  and  antiquated  distinctions  that  influence  the  administration  of  the  FLSA  Act. 

•  Congress  should  enact  the  “comp  time”  legislation  now  before  Congress  or  seek  regulatory 
flexibility  that  gives  employees  additional  options  to  manage  their  time. 

•  Congress  should  ensure  that  laws  are  flexible  and  tax  neutral  in  allowing  benefits  to  be  tied  to 
either  the  employer  or  the  employees. 


*  Edward  B.  Montgomery,  Chief  Economist,  Department  of  Labor,  Congressional  Testimony  before  the  House 
Committee  on  Education  and  the  Workforce,  Subcommittee  on  (Oversight  and  Investigations,  American  Worker  at  a 
Crossroads  Project,  Hearing  on  the  Future  of  Work  in  America,  105*  Cong.,  f*.  Sess.  (1997). 
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Committee  on  Education  and  the  Worlforce,  Subcommittee  on  Oversight  and  Investigations,  American  Worker  at  a 
Crossroads  Project,  Hearing  on  the  Future  of  Work  in  America,  105*  Cong.,  f‘.  Sess.  (1997) 
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Self-employed  independent  contractors  must  provide  their  own  health  care  insurance. 

Contingent  and  Alternative  Employment  Arrangements;  It  is  also  important  to  remember  that  under  the  current 
system,  employees  may  have  access  to  health  benefits  from  other  sources,  including  spouses  and  parents. 

Contingent  and  Alternative  Employment  Arrangements',  It  is  also  important  to  remember  that  under  the  current 
system,  employees  may  have  access  to  health  benefits  from  other  sources,  including  spouses  and  parents. 
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INDIVIDUAL  CONTROL  OF  PENSION  FUNDS,  PROVIDING  FOR 

RETIREMENT  SECURITY 


Introduction 

At  the  dawn  of  the  21**  century,  America  is  experiencing  both  increased  mobility  in  its 
workers  and  an  aging  population.  Both  of  these  factors  are  having  an  impact  on  attitudes  toward 
retirement  plans. 

In  the  decade  from  2010  to  2020,  the  population  over  the  age  of  65  is  expected  to 
increase  to  over  13  million,  and  to  soar  to  over  15  million  in  the  decade  from  2020  to  2030.'  The 
number  of  individuals  in  the  United  States  over  85  will  also  swell  as  the  baby  boomers  begin  to 
retire  in  2010.  In  1990,  the  percentage  of  the  U.S.  population  over  85  years  of  age  accounted  for 
only  1.3  percent  of  the  entire  population,  while  in  the  year  2030  those  over  85  years  of  age  will 
account  for  2.7  percent  of  the  population  or  8.1  million  people.^  These  individuals  will  depend 
on  retirement  programs  for  an  extended  period  of  time  and  require  an  increased  amount  of 
savings  to  maintain  a  decent  standard  of  living. 

At  the  same  time  the  number  of  elderly  is  expanding  rapidly,  the  growth  of  the  population 
between  20  and  64  years  of  age  will  stagnate.^  After  an  increase  between  13  and  20  million  each 
decade  since  1970,  the  number  of  individuals  between  the  ages  of  20  and  64  is  expected  to  grow 
by  only  7  million  between  2010  and  2020  and  actually  decrease  by  700,000  between  2020  and 
2030.'*  This  decrease  will  cause  a  declining  ratio  of  workers  to  non-workers. 

Changing  work  arrangements  challenge  existing  retirement  programs.  In  today’s  mobile 
environment,  workers  change  jobs  several  times  before  retirement.  Other  workers  are  taking 
advantage  of  new  opportunities  as  temporary  employees  or  independent  contractors.  As  a  result, 
workers  are  increasingly  demanding  flexible  retirement  options  that  offer  some  assurance  of 
accumulating  substantial  assets  for  retirement.* 

Since  the  establishment  of  the  Tax  Equity  and  Responsibility  Act  in  1982,  federal 
government  policy  has  hampered  employers  in  their  efforts  to  offer  their  employees  plans  that 
can  provide  sufficient  retirement  income.  Prior  to  1982,  the  federal  government  promoted 
retirement  savings  by  liberalizing  the  tax  treatment  of  individual  and  employer-based  savings 
plans.  This  produced  long-term  national  savings  but  reduced  current  revenues  to  the  federal 
government.  As  the  federal  deficit  soared,  policy  changed  to  produce  additional  revenue  at  the 
cost  of  individual  and  employer-based  retirement  plans.  From  1982  to  1994,  a  number  of  policy 
initiatives  reduced  the  amount  that  could  be  contributed  to  or  paid  from  tax-qualified  retirement 
plans.''  As  a  consequence,  plan  expansion  has  been  curtailed  and  employers  question  the 
feasibility  of  providing  retirement  plans  for  employees.’ 
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Current  Retirement  Plans 


Under  a  defined  benefit  pension  plan,  workers  are  promised  a  specific  amount  for  each 
month  of  their  retirement.  Contributions  toward  a  retirement  fund  made  by  the  employer,  and 
often  by  the  employee,  make  up  the  investment  pool,  which  is  invested  by  the  employer  to  pay 
for  the  promised  benefits.  Usually  the  benefits  are  subject  to  a  vesting  requirement,  which 
mandates  that  the  worker  remain  under  the  same  employer  for  a  certain  number  of  years  to 
receive  the  benefits. 

Under  a  defined  contribution  pension  plan,  the  employer  contributes  a  specified 
percentage  of  the  worker’s  salary  into  an  individual  investment  account.  The  worker  controls  the 
investment  of  the  funds  and  chooses  an  investment  plan  from  a  list  of  investment  options  that 
have  been  pre-selected  by  the  plan  sponsor.  This  plan  usually  does  not  encompass  a  vesting 
requirement  and  the  employer’s  contributions  immediately,  or  within  a  relatively  short  period  of 
time,  become  property  of  the  worker.  The  pension  benefits  equal  the  accrued  value  of  the 
invested  funds. 

Through  the  enactment  of  the  Employee  Retirement  Security  Act  of  1974,  Congress 
established  LRAs  to  provide  workers  who  are  not  participating  in  employment-based  retirement 
plans  an  opportunity  to  save  for  retirement  on  a  tax-deferred  basis.  The  maximum  contribution 
allowed  to  an  IRA  is  $2,000  per  year.  Taxes  on  IRAs  depend  on  the  eligibility  of  the  individual.* 

Salary  reduction  plans  allow  workers  to  save  their  money  for  retirement  on  the  same  tax- 
deferred  basis  enjoyed  by  the  fully  deductible  IRA  contributions.  A  salary  reduction  plan  is  a 
defined  contribution  plan  that  allows  participants  to  have  portions  of  their  salary  contributed  to  a 
retirement  account  on  their  behalf  by  their  employer,  who  in  many  cases  offers  a  matching 
portion  to  the  account  for  the  employee.  These  cash  or  deferred  arrangement  plans  include  the 
401(k)  plan  for  the  profit  sector  of  private  industry,  403(b)  plan  for  the  nonprofit  sector  of 
private  industry,  and  the  457  plan  for  state  and  local  governments.^ 


Salary  Reduction  Plans  v.  IRAs 

Salary  reduction  plans  offer  a  financial  advantage  over  IRAs  because  the  amount  that  can 
e  contributed  on  a  tax-deductible  basis  is  much  higher.  The  salary  reduction  plans  have  another 
financial  advantage  in  that  the  maximum  contribution  is  indexed  for  inflation,  while  the  IRA 
maximum  is  not.  The  plan  sponsor  acts  as  a  fiduciary  filter  through  researching  investment 
options  for  the  participant  and  offering  a  variety  of  sound  investment  options,  and  many 
employers  even  offer  to  match  the  employee  contributes  to  their  fund.  IRAs,  on  the  other  hand 

do  offer  participants  more  access  to  their  money  because  funds  can  be  withdrawn  at  anv  time 
subject  to  a  tax  penalty. ^ 
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Defined  Beneflt  v.  Defined  Contribution  Plans 


Immediate  vesting  is  an  essential  part  of  the  defined  contribution  plan  and  would  benefit 
employees  who  plan  to  change  jobs  throughout  their  career.  This  allows  the  employer’s 
contributions  to  the  individual  account  to  become  the  property  of  the  employee  upon  payment  by 
the  employer.  In  California,  70  percent  of  state  and  local  workers  fail  to  receive  their  employer’s 
contributions  because  they  fail  to  stay  with  the  same  employer  for  the  designated  ten  year  vesting 
requirement  of  public  sector  pension  plans." 

Some  small  businesses  cannot  afford  to  offer  a  defined  benefit  plan;  others  respond  to 
increased  costs  and  complex  statutory  and  regulatory  requirements  by  terminating  their  plans. 
The  total  number  of  participants  in  defined  benefit  plans  rose  from  33  million  in  1975  to  41 
million  in  1988,  but  dropped  to  39  million  by  1990.'^  During  the  same  time  period  the  number  of 
participants  in  defined  contribution  plans  increased  form  12  million  in  1975  to  38  million  in 
1990."  Defined  benefit  plans  are  vulnerable  to  demographic  changes,  hinder  worker  mobility, 
and  require  long-term  vesting. 


Legislation  for  Defined  Contribution  Plans 

Michigan  Governor  John  Engler  introduced  a  defined  contribution  reform  plan  for  state 
workers  in  1996.  The  state  legislature  passed  the  plan  that  started  a  defined  contribution  plan  for 
all  new  employees  of  the  state  and  gave  current  employees  a  choice  between  the  existing  defined 
benefit  plan  or  the  new  defined  contribution  plan.  The  plan  includes  a  vesting  feature  where  the 
employer  contributions  are  vested  50  percent  after  two  years,  75  percent  after  three  years,  and 
100  percent  after  four  years."  If  the  employee  leaves  the  job  before  the  vesting  begins,  the 
employer  contribution  must  be  returned. 

The  plan  enacted  by  Michigan  helps  both  workers  and  the  state.  The  Department  of 
Management  and  Budget  estimates  that  Michigan  will  save  almost  $100  million  in  the  first  year 
alone  under  this  plan.  In  addition,  the  45  percent  of  state  employees  and  65  percent  of  public 
school  employees  who  received  no  benefits  under  the  old  plan  because  they  cease  employment 
too  early  will  now  be  able  to  benefit  under  the  new  system  after  only  two  years." 

In  1996,  California  Assemblyman  Howard  Kaloogian  offered  a  similar  plan,  which  would 
have  authorized  state  and  local  employers  to  offer  a  defined  contribution  plan  as  an  alternative  to 
their  defined  benefit  plan.  The  bill  aimed  to  extend  benefits  to  75  percent  of  public  employees 
who  receive  no  benefits  because  they  leave  the  system  before  taking  a  retirement  benefit.  This 
plan  passed  the  Assembly  but  was  opposed  in  the  state  senate;  however,  both  houses  passed  a 
narrower  bill  that  provided  a  defined  contribution  plan  for  state  universities  and  colleges.  The 
California  schools  argued  successfully  that  it  would  help  recruit  top  professors  if  the  professors 
knew  they  would  receive  a  pension  benefit  even  if  they  left  after  a  few  years. 
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A  number  of  states  have  established  defined  contribution  plans  for  local  workers,  and 
options  for  employees  in  higher  education  to  enter  a  defined  contribution  plan  such  as  the  one  in 
California  are  becoming  increasingly  popular.  Studies  of  expanding  the  option  to  all  state 
employees  are  occurring  in  ten  different  states  and  legislation  to  expand  defined  contribution 
plans  is  under  consideration  in  20  states.’^ 


Findings  and  Recommendations 

Today's  workers,  who  change  jobs  and  careers  more  than  ever  before,  require  flexible  and 
portable  benefits  laws. 

•  Congress  should  revise  laws  to  allow  benefits  to  be  tied  to  either  the  employer  or  employee. 

•  Congress  should  investigate  providing  a  legal  option  for  employees  to  carry  vested  benefits 
from  job  to  job  for  the  duration  of  their  careers. 
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THE  VOICE  OF  RANK-AND-FILE  WORKERS  IN  THEIR  UNION 


Introduction 

No  study  of  the  21^*  century  American  worker  would  be  complete  without  some  review  of 
the  legislation  enacted  to  ensure  basic  standards  of  democracy  and  fiscal  responsibility  in  private 
industry  labor  organizations.'  When  it  enacted  the  Labor-Management  Reporting  and  Disclosure 
Act  of  1959  (LMRDA),^  Congress  noted  that  it  had  found  “a  number  of  instances  of  breach  of 
trust,  corruption,  disregard  of  the  rights  of  individual  employees,  and  other  failures  to  observe 
high  standards  of  responsibility  and  ethical  conduct  which  require  further  and  supplementary 
legislation.”^ 

The  Committee  on  Education  and  the  Workforce  gave  considerable  attention  to  the 
LMRDA  during  the  105*^  Congress.  Congressman  Harris  Fawell,  Chairman  of  the 
Subcommittee  on  Employer-Employee  Relations,  held  a  series  of  four  hearings  on  the  subject  of 
“impediments  to  union  democracy.”  As  Chairman  Fawell  commented  at  the  opening  hearing  on 
May  4,  1998;  “Union  members’  right  to  participate  in  their  unions  is  protected  by  a  ‘Bill  of 
Rights’  modeled  on  the  protections  of  the  U.S.  Constitution.  Unfortunately,  too  many  unions  are 
governed  by  ‘one  party’  rule.  When  rank-and-file  workers  are  denied  a  voice  in  their  union, 
corruption  and  abuse  are  far  more  likely  to  occur.” 

Chairman  Fawell ’s  hearings  included  testimony  from  members  of  academia  as  well  as 
unions.  One  result  of  the  hearings  was  the  Democratic  Rights  for  Union  Members  (DRUM)  Act 
of  1 998,^  which  would  have  amended  the  LMRDA  by  allowing  local  rank-and-file  members  to 
more  easily  test  the  validity  of  a  trusteeship  imposed  by  the  international  union.  It  also  would 
have  required  that  officers  of  intermediate  bodies,  which  have  assumed  the  rights,  and  functions 
of  locals  be  elected  by  direct  membership  vote,  just  as  is  required  with  local  officers.^  The 
Subcommittee  on  Employer-Employee  Relations  will  continue  this  series  of  hearings  in  the  next 
Congress  in  an  effort  to  identify  further  legislative  solutions  to  other  union  democracy  issues. 


International  Association  of  Machinists  and  Aerospace  Workers,  District  751 

District  75 1  represents  approximately  40,000  members  of  the  International  Association  of 
Machinists  and  Aerospace  Workers  at  six  Boeing  facilities  in  the  Puget  Sound  area  of 
Washington  State.  The  American  Worker  Project  learned  that  District  751  has  been  controlled 
by  an  incumbent  group,  now  known  as  the  “Dedicated  Unionists  ”  since  1980.  In  an  election 
held  on  January  9,  1997,  Bill  Johnson,  the  incumbent  president  of  Distnct  751,  defeated  David 
Clav  by  174  votes  in  the  closest  election  in  District  751  history.  Mr.  Clay’s  running  mate  on  the 
“Choice  for  a  Change”  slate,  Kim  Stover,  won  election  as  Secretary  Treasurer  by  224  votes,  a 
further  indication  that  this  was  a  particularly  close  election. 
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The  Department  of  Labor’s  Office  of  Labor-Management  Standards  (OLMS)  conducted 
an  investigation  of  this  election  pursuant  to  a  complaint  filed  by  Mr.  Clay.  OLMS  is  the 
Department  of  Labor  Agency  that  was  established  to  administer  the  LMRDA.  Investigators  from 
the  OLMS  district  office  in  Seattle  interviewed  dozens  of  witnesses  and  collected  numerous 
documents.  On  July  7,  1997,  they  submitted  their  written  analysis  and  recommendations  to  their 
District  Director.  The  investigators  concluded  that  Mr.  Johnson  and  his  administration  did  in 
fact  violate  the  Act  by  campaigning  at  the  Everett  polling  site:  “[Johnson’s]  mere  presence,  and 
the  prevention  of  other  candidates  to  similarly  campaign,  clearly  impacted  the  presidential  race.” 
They  also  concluded  that  the  incumbents  violated  the  act  by  improperly  handling  absentee 
ballots  and  misusing  union  billing  accounts  for  election  day  van  rentals.  Based  on  this  analysis, 
the  investigators  then  recommend  “a  new  election  for  all  positions  in  which  the  ‘Dedicated 
Unionists’  were  victorious.”  This  memorandum, was  forwarded  to  OLMS  in  Washington  along 
with  the  complete  investigation  file. 

By  letter  of  October  31,  1997,  Lary  H.  Yud,  Chief  of  OLMS’  Enforcement  Division  in 
Washington,  informed  Mr.  Clay  that  his  agency  was  closing  its  investigation  and  would  not  seek 
a  court  order  to  set  this  election  aside.  Mr.  Yud’s  letter  indicates  that  the  Solicitor  of  Labor  was 
consulted  on  this  decision.  The  “Statement  of  Reasons,”  that  accompanied  Mr.  Yud’s  letter  is 
attached  as  Appendix  8.  Though  the  Statement  of  Reasons  actually  confirms  a  number  of 
violations,  it  also  concludes  that  there  was  “no  probable  cause  to  believe”  that  these  violations 
may  have  affected  the  outcome  of  the  election.  While  this  standard  for  agency  action  is  stated 
in  the  Department  of  Labor’s  regulations,^  the  LMRDA  itself  clearly  provides  that  the  Secretary 
of  Labor  "'shall  bring  a  civil  action”  whenever  there  is  “probable  cause  to  believe  that  a  violation 
.  .  .  has  occurred.”Xemphasis  added).  According  to  the  LMRDA,  it  is  then  for  the  court,  not  the 

Secretary  of  Labor,  to  decide  whether  “the  violation  .  .  .  may  have  affected  the  outcome  of’  the 
election.* 


American  Worker  Project  Action 


The  American  Worker  Project  reviewed  a  copy  of  the  OLMS  investigation  file  and 
questioned  the  Department  of  Labor’s  decision  not  to  act.^  Given  the  sort  of  LMRDA  violations 
documented  by  the  Seattle  investigators,  and  the  174-vote  margin  of  victory,  how  could  the 
decision-makers  m  Washington  D.C.  have  concluded  that  there  was  “no  probable  cause  to 
elieve  that  these  violations  “may  have  affected  the  outcome  of’  the  election?  Chairman 
Hoekstra  asked  that  American  Worker  Project  staff  travel  to  Washington  State  to  investigate 
these  allegations.  The  staff  spoke  with  seventy  or  more  District  751  members,  many  of  whom 
were  not  supporters  of  David  Clay.  These  members  described  numerous  questionable  actions 
taken  by  Mr.  Johnson  and  his  Dedicated  Unionists  administration,  many  of  which  were 
ocumented  m  the  OLMS  investigation.  More  importantly,  it  seemed  that  most  of  these  actions 
if  proven,  would  have  constituted  LMRDA  violations  that  “may  have  affected  the  outcome”  of 
this  very  close  election.  We  were  told,  for  instance,  that: 
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•  Mr.  Johnson,  whose  personal  office  is  in  Seattle,  spent  most  of  election  day  greeting 
voters  and  otherwise  campaigning  both  outside  and  inside  the  Everett  Union  Hall.  Some 
2,400  members  voted  at  the  Everett  Union  Hall  that  day.  This  would  be  a  clear  violation 
of  District  75  Us  own  rule  that  “[t]here  shall  be  no  loitering  or  campaigning  in  the  polling 
places  or  within  a  five  hundred  (500)  feet  radius  of  same”  and  therefore  a  violation  of 
the  LMRDA.'°  Campaigning  for  all  other  candidates  was  restricted  to  an  area  on  the 
other  side  of  a  four-lane  highway  well  away  from  the  union  hall. 

•  In  the  weeks  leading  up  to  the  election,  Mr.  Johnson  and  his  supporters  campaigned 
extensively  to  captive  groups  in  the  various  Boeing  plants  on  union  time." 

•  Union  billing  accounts  were  used  to  obtain  discount  rental  vans  that  were  used 
exclusively  to  transport  Dedicated  Unionists  voters  from  the  Boeing  plants  to  the  polls  on 
election  day.  These  rentals  were  billed  directly  to  the  union,  though  Mr.  Johnson  s 
campaign  did  eventually  pay  the  bills. 


•  Boeing  allowed  drivers  showing  union  security  passes  to  bring  these  vans  onto  company 
property  to  pick  up  Dedicated  Unionists  voters." 

•  The  Dedicated  Unionists  had  exclusive  use  of  union  phone  banks." 

•  Incumbent  personnel  gave  the  Dedicated  Unionists  preferential  access  to  union  s  mailing 
facilities." 

•  Incumbent  personnel  mailed  out  260  absentee  ballots  that  contained  the  erroneous  due 
date  of  December  30,  1996,  and  then  confirmed  this  error  when  members  questioned  it  by 
phone.  As  a  result,  many  of  these  members  thought  it  was  too  late  to  vote,  and  the 
OEMS  investigators  in  Seattle  determined  that  172  of  these  members  in  fact  did  not  vote. 
These  particular  absentee  ballots  had  all  been  requested  through  the  campaign 
organizations  of  rival  candidates." 

•  Incumbent  personnel  destroyed  the  envelopes  for  all  1,019  absentee  ballots  that  were 
counted,  making  it  impossible  to  verify  the  identity  and  eligibility  of  the  absentee 

voters." 

•  Incumbent  personnel  “losf  ’  the  ballot  box  from  the  Spokane  polling  site,  after  signing  for 
its  receipt  from  UPS  at  union  headquarters  in  Seattle,  making  an  audit  of  the  286  votes 

that  were  counted  impossible.'* 


While  the  Statement  of  Reasons  from  OEMS  in  Washington,  D.C.,  actually  confimed 
that  some  of  these  actions  were  violations  of  the  LMRDA,  the  Department  of  Labor  did  not 
proceed  with  court  action  because  it  was  not  shown  that  the  violations  may  have  affected  the 
Lcome  of  the  election.”  At  Chairman  Hoekstra’s  request,  the  American  Worker  project 
continued  this  investigation  with  interviews  of  Seattle  OLMS  District  Director  John  He^ey,  an 
Seattle  OLMS  Investigators  Daniel  Lavik  and  Don  Logston.  In  the  course  of  these  interviews, 
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the  Seattle  OLMS  staff  defended  their  original  recommendation  that  the  election  should  be 
overturned.  They  also  provided  a  copy  of  a  supplementary  investigation  that  was  accepted  by 
OLMS  in  Washington  D.C,  from  union  attorney  David  Campbell.  In  the  opinion  of  the  Seattle 
OLMS  staff,  this  supplementary  investigation  was  not  necessary. 

Interviews  were  then  conducted  of  Washington  D.C.  OLMS  staff,  including  Deputy 
Assistant  Secretary  John  Kotch,  Chief  of  Enforcement  Lary  H.  Yud,  and  Investigator  Mary  Alice 
Cahir.  Also  interviewed  were  Dennis  Paquette  and  Willie  Shaird  of  the  Office  of  the  Solicitor. 
In  the  course  of  these  interviews,  the  Washington  D.C.  staff  acknowledged  that  they  agreed  to 
Mr.  Campbell’s  supplementary  investigation  and  did  their  best  to  justify  the  decision  not  to  seek 
a  new  election.  From  these  interviews,  the  American  Worker  Project  was  unable  to  determine 
the  extent  to  which  the  OLMS  process  might  have^been  susceptible  to  third  party  influence. 


Other  LMRDA  Weaknesses 

In  its  investigation  of  the  now  overturned  election  of  Ron  Carey  as  President  of  the 
International  Brotherhood  of  Teamsters  (“Teamsters”),  and  through  additional  research  on  the 
part  of  the  American  Worker  Project,  the  Subcommittee  on  Oversight  and  Investigations  found 
additional  provisions  of  the  LMRDA  that  need  updating. 

The  LM  forms,  a  system  of  annual  financial  reports  that  requires  labor  unions  to  disclose 
financial  data,  including  assets  and  liabilities,  loans,  and  salary  and  expense  payments  to  union 
officers  and  employees,  allow  rank-and-file  union  members  and  the  Department  of  Labor  to 
monitor  unions  for  inappropriate  transactions  and  management.  Unfortunately,  the  LM-2  Form, 
which  the  Department  requires  of  the  nation’s  largest  private-sector  labor  organizations,  does  not 
demand  sufficient  detail  in  several  key  areas. 

Currently,  federal  employees  who  are  union  members  do  not  have  the  same  legal 
safeguards  as  private  sector  employees  who  are  union  members.  When  the  LMRDA  was  passed 
in  1959,  public  employee  unions  were  a  small  component  of  the  American  labor  movement. 
Public  unions  now  represent  over  40  percent  of  all  union  workers  in  this  country.  The  ongoing 
criminal  investigation  within  the  American  Federation  of  State,  v  County,  and  Municipal 
Employee’s  (AFSCME)  District  Council  37  in  New  York  City  raises  questions  about  whether 
the  corrupt  practices  uncovered  there  could  have  been  prevented  if  public  employee  unions  were 
subject  to  the  same  laws  as  other  unions. 

Additional  information  on  these  LMRDA  weaknesses  can  be  found  in  the 
Recommendations  section  of  this  report,  and  in  the  Subcommittee  on  Oversight  and 
Investigation’s  report  on  the  failed  Teamster  election. 
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Findings  and  Recommendations 

Many  of  the  District  751  members  who  spoke  to  the  American  Worker  Project  have  lost 
considerable  respect  for  the  Department  of  Labor.  In  fact,  most  believe  the  OLMS  decision  not 
to  seek  a  new  election  was  a  political  favor,  and  many  remarked  that  “we’re  living  in  a  banana 
republic  here”  and  “I  thought  this  was  America.”  Repeating  the  words  of  Chairman  Fawell, 
“[ujnfortunately,  too  many  unions  are  governed  by  ‘one  party’  rule.  When  rank-and-file  workers 
are  denied  a  voice  in  their  union,  corruption  and  abuse  are  far  more  likely  to  occur.”  And,  when 
rank-and-file  workers  come  to  believe  that  the  agency  charged  with  enforcing  the  LMRDA  is 
just  another  part  of  this  problem,  then  government  has  failed  and  failed  badly. 

•  The  American  Worker  Project  recommends  that  an  investigation  of  this  matter  continue  in 
the  106^  Congress.  Site  hearings  in  the  Seattle  area  would  allow  District  TSl’s  members  to 
voice  their  concerns  directly  to  Congress.  And  it  is  recommended  that  oversight  hearings  be 
held  in  Washington  D.C.  so  that  OLMS  and  the  Office  of  the  Solicitor  can  explain  their 
process,  and  their  decision  not  to  seek  a  new  election,  to  Congress. 

•  Furthermore,  the  LMRDA  clearly  states  that  it  is  for  the  courts,  not  the  Secretary  of  Labor,  to 
decide  whether  a  “violation  .  .  .  may  have  affected  the  outcome  of’  an  election.  Congress 
should  therefore  consider  requiring  the  Department  of  Labor  to  adopt  practices  closer  to 
those  contemplated  by  the  plain  language  of  the  statute. 

•  Congress  should  reevaluate  the  quality  of  the  information  obtained  under  the  Labor- 
Management  Reporting  and  Disclosure  Act  and  update  these  requirements. 


•  Congress  should  determine  whether  the  regulations  and  practices  in  place  at  the  Department 
of  Labor  and  the  Office  of  Labor-Management  Standards  provide  for  informative,  accurate, 
timely,  and  complete  financial  disclosure  on  LM  forms. 

•  Congress  should  reevaluate  the  scope  of  the  LMRDA  to  determine  whether  the  public 
employee  unions  should  be  exempt  from  the  Act. 


'  Despite  the  broad  intent  of  the  LMRDA  to  ensure  basic  standards  of  democracy  and  fiscal  reyonsibility  m 
American  labor  organizations,  public  employee  unions  were  exempted  from  its  provisions.  Though  the  Civil 
Service  Reform  Act  of  1978  (CSRA)  established  parallel  standards  for  federal  employee  union^s  (5  U.SX.  §  7  ), 

the  CSRA  gave  federal  employees  no  right  to  sue  their  unions  to  enforce  their  interests.  See  Celli  v.  Shoell,  40  F.3d 
324  noth  Cir  1994).  When  the  LMRDA  was  passed  in  1959,  public  employee  unions  were  a  small  component  of 
the  American  labor  movement.  According  to  the  Bureau  of  the  Census,  however  public  unions  now 
40  percent  all  union  workers  in  this  country.  The  combined  membership  of  the  American  Federation  of  Teachers 
and  the  National  Education  Association  exceeds  3  million,  and  the  American  Federation  State,  County  and 
Municipal  Employees  (AFSCME)  has  a  membership  of  over  1.3  million.  The  American  Worker 
followed  with  interest  the  ongoing  criminal  investigation  within  AFSCME’s  District  Councd  37  whose  56  loca  s 
represent  120  000  New  York  City  municipal  workers.  It  is  expected  that  dozens  of  union  officials  will  be  indicted 
on^charges  of  embezzlement,  extortion  and  other  financial  wrongdoing  that  public  financial  ^ 

prevented.  The  American  Worker  Project  recommends  that  Congress  open  an  inquiry  on  the  issue  of  the  public 

employee  union  exemption  from  the  LMRDA. 

^29  U.S.C.  §  401  et  seq. 
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^29  U.S.C.  §  401(b). 

'*  Introduced  on  October  9,  1998 

^  Professor  Summers  and  Mr.  Benson  also  submitted  materials  for  the  Democratic  Rights  for  Union  Members 
(DRUM)  Act  of  1998. 

^29  CFR§  452.136(b). 

’29  U.S.C.  §  482(b). 

*29  U.S.C.  §  482(c)(2). 

^  Chairman  Fawell  of  the  Subcommittee  on  Employer-Employee  Relations  (EER)  was  contacted  by  David  Clay  with 

regard  to  this  election  on  April  17,  1998.  EER  staff  interviewed  Mr.  Clay  on  May  15,  1998  and  conducted 

additional  investigation,  preparing  the  matter  for  review  under  the  Subcommittee’s  series  of  hearings  on  union 

democracy.  On  June  23,  1998,  EER  staff  conducted  an  on-site  review  of  the  investigative  file  at  OEMS.  A  copy  of 

the  file  was  provided  by  OEMS  to  Chairman  Fawell  on  June  26,  1998. 

10, 


29  U.S.C.  §48 1(e). 
29  U.S.C.  §48 1(g). 
29  U.S.C.  §48 1(g). 
'^29  U.S.C.  §48 1(g). 
29  U.S.C.  §48 1(g). 
29  U.S.C.  §48 1(c). 
29  U.S.C.  §48 1(c). 
29  U.S.C.  §48 1(e). 
29  U.S.C.  §  481(e). 


See  also  29  CFR  §§  452. 1 1 0(a)  and  452.  111. 

See  also  29  CFR  §§  452.76  and  452.78. 

See  also  29  CFR  §452.73. 

See  also  29  CFR  §§  452.76  and  452.78. 

See  also  29  CFR  §  452.76. 

See  also  29  CFR  §  452.67. 

See  also  29  CFR  §§  452.94,  452.95  and  452.1 10(b). 
See  also  29  CFR  §§  452.97  and  452.106. 

See  also  29  CFR  §452.106. 
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INNOVATIVE  WORKPLACES  IN  THE  UNITED  STATES: 
NO  SHORTAGE  OF  GOOD  IDEAS 


Introduction 

Rapidly  changing  and  complex  challenges — customer  demands,  technological  advances, 
global  competition,  redefined  workforce  values,  increasing  government  rules  and  regulations — 
make  staying  ahead  in  today’s  work  world  and  planning  for  tomorrow’s  a  daunting  task.  Many 
successful  organizations  have  confronted  these  challenges  by  evaluating  their  internal  operations 
and  redefining  their  relationships  with  their  employees  and  customers.  The  new  successful 
business  structures  are  characterized  by  a  flattened  management  structure  coupled  with  employee 
empowerment  and  teamw'ork. 

Chairman  Hoekstra  and  the  AWP  staff  visited  a  number  of  innovative  workplaces 
ranging  from  high-tech  companies  to  textile  mills.  Summaries  of  the  roundtable  discussions  are 
attached  as  Appendi.x  3.  These  examples  illustrate  a  few  of  the  ways  employees  and  employers 
are  creating  challenging  and  competitive  work  environments  that  will  lead  into  the  next  century. 


Microsoft 

Recently  rated  as  the  second-most  admired  American  company  by  Fortune  Magazine,' 
Microsoft  is  an  international  company  with  27,320  employees.  Microsoft’s  compensation  is 
industry  competitive  and  incentive  driven,  with  salaries  that  may  include  bonuses,  merit 
increases  and  employee  stock  purchase  options.  In  addition  to  an  individualized  benefits 
package,  Microsoft  offers  a  Savings  Plus  40  IK  Plan,  to  which  15  percent  of  pre-tax  salary  can  be 
deferred  with  Microsoft  matching  50  cents  of  every  dollar.  Loan  provisions  for  short-term  needs 
are  available  as  well  as  up  to  $5000  in  adoption  assistance,  paid  infant  care  leave,  tuition 
assistance  for  qualified  work-related  university  courses,  ergonomic  consultations  for  a  healthy 
work  environment,  and  a  gifts  program  that  matches  an  employee’s  charitable  contributions  up  to 
$12,000  a  year.^  The  company  provided  nearly  $45  million  in  cash  and  software  in  1996  to 
universities  and  colleges,  including  more  than  $10  million  to  the  community  colleges  of 
Washington  State,  as  well  as  funding  a  Libraries  Online  program,  in  which  computers,  cash  and 
software  have  helped  to  link  215  branches  from  41  public  library  systems  to  the  Internet.^ 


Perception  Kayak 

Easley,  South  Carolina  is  the  site  of  the  world  headquarters  of  Perception  Kayak.  Started 
in  the  backyard  of  its  founder,  this  world-class  kayak  manufacturing  facility  had  a  38  percent 
market  share  and  more  than  $25  million  in  sales  before  it  was  sold  in  June  1998.'*  The  company 
prides  itself  on  the  “spirit  of  the  company’s  community.”  Work-related  goals  and  problems  such 
as  on-the-job  training  and  flexible  work  schedules  are  decided  by  consensus  among  the 
employees  and  management.  When  the  firm  continued  to  suffer  from  problems  with  employee 
theft  and  unethical  employee  behavior,  the  CEO  established  the  “Perception  Code  of  Honor.” 
Although  forty  percent  of  the  staff  left  Perception  left  the  company  within  12  months  of  the 
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Code’s  establishment,  the  remaining  staff  and  the  new  hires  have  restored  the  original  company’s 
integrity. 


Hewlett-Packard  Company 

Hewlett-Packard  Company  (HP)  designs,  manufactures  and  services  more  than  25,000 
electronic  products  and  systems  for  measurement,  computing  and  communication  used  by  people 
throughout  the  world  in  industry,  business,  engineering,  science,  medicine  and  education.  In 
1998  HP  was  rated  as  the  lO^^-best  company  to  work  for  in  America  by  Fortune  Magazine.^  The 
company’s  1940  Christmas  bonus  later  evolved  into  a  production  bonus,  and  eventually  into  a 
profit-sharing  plan.  The  company  philosophy,  the  “HP  Way,”  includes  trust  and  respect,  a  high 
level  of  achievement,  integrity,  teamwork,  flexibility  and  innovation. 


Intel  Corporation 

Intel  continues  to  expand  as  a  global  company  with  65,000  employees  in  40  nations. 
Intel  rated  32""*  in  Fortune’s  list  of  the  100  best  companies  to  work  for  in  America.^  Intel’s  Total 
Compensation  (T-Comp)  philosophy  adds  profit  sharing,  group  performance  bonuses,  and  stock 
plans  to  base  pay  and  benefits.  Every  seven  years,  all  regular  fiill-time  employees  in  the  U.S.  are 
entitled  to  an  eight- week  sabbatical  leave  with  pay,  in  addition  to  normal  vacation  and  personal 
time  off.  In  1 996  Intel  became  the  prime  sponsor  of  the  International  Science  and  Engineering 
Fair,  the  world’s  only  international  high  school  science  competition.  Additionally,  Intel  and  its 
foundation  contributed  more  than  $93  million  to  K-12  and  higher  education  programs  in  1997. 
Most  Intel  sites  have  employee  resource  centers  that  deliver  information,  training,  resources  and 
tools  for  continuous  learning.  Additionally  training  is  delivered  through  Intel  University.  Intel 
University  offers  3,200  courses,  and  on  average,  52,000  employees  attend  some  type  of  training 
each  month.’  Growth  and  development  are  also  promoted  through  tuition  reimbursement  for 
degree  programs. 

The  company  policy  of  announcing  all  vacant  positions  to  current  personnel  allows 
anyone  who  meets  the  employment  criteria  to  apply  for  open  positions.  Additionally,  Intel 
moves  employees  from  declining  business  areas  to  areas  of  increasing  business  opportunities. 
Career  development  counseling  and  funding  for  training  and  relocation  are  available  to  assist  the 
employees  in  making  a  successful  transition. 


Delta  Mills  Marketing  Company:  Beattie  and  Furman  Plants 

Delta  Mills  Marketing  Company  is  a  division  of  Delta  Woodside  Industries,  Inc. 
headquartered  in  Greenville,  South  Carolina.  When  the  Beattie  Plant  was  built  in  1962,  it  was  a 
modem  print  cloth  manufacturer  whose  process  went  from  bales  of  cotton  to  spun  yam  to  woven 
fabric.  The  initial  cost  of  the  plant  and  all  equipment  was  $12  million.  By  the  1990’s  as  market 
demands  changed  and  global  competition  affected  its  bottom  line,  the  company  had  to  modernize 
or  close  the  plant.  The  resulting  renovation  cost  over  $60  million. 
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Rather  than  close  the  entire  plant  and  put  everyone  out  of  work  during  the  reconstruction, 
Delta  Mills  built  a  wall  down  the  center  of  the  old  plant.  Equipment  was  removed  from  the  front 
half  while  remaining  employees  were  sent  to  the  back  half  to  continue  running  the  old  equipment 
and  to  produce  print  cloth.  New  machinery  was  installed  in  the  front  half  and  the  employees 
were  moved  from  the  old  areas  to  the  new.  The  new  plant  features  the  latest  in  equipment,  waste 
control  systems,  and  energy  conservation.  By  replacing  the  1,194  old  looms  with  221  new  ones, 
the  number  of  pounds  of  fabric  produced  per  employee  has  doubled  and  the  pounds  of  spun  yam 
per  employee  have  almost  tripled. 

All  employees,  no  matter  what  their  previous  job,  had  to  be  retrained  to  use  machinery. 
Managers  and  technicians  went  through  the  new  training  processes  side-by-side,  with  all  helping 
each  other.  The  joint  training  sessions  fostered  open  communication  and  mutual  cooperation 
among  all  employees  of  the  plant.  An  outgrowth  of  the  joint  training  sessions  was  a  policy 
where  questions  and  suggestions  from  staff  are  encouraged  and  respected.  Morale  is  higher  than 
it  has  ever  been.  One  employee  commented,  “Now,  this  textile  workplace  requires  less  physical 
work.  Employees  use  their  backs  less  and  their  minds  more.” 


International  Business  Machines:  Atlanta  Sales  Center 

Chairman  Hoekstra,  Representatives  Nathan  Deal,  and  Robert  Scott  toured  the  IBM  Sales 
Center  in  Atlanta,  Georgia  in  January  1998.  In  1996,  IBM  made  a  decision  to  consolidate  all  of 
its  sales  centers  in  North  America  into  three  mega-centers  in  order  to  extend  the  reach  and  level 
of  service  to  its  customers  and  increase  competitiveness.  There  are  now  900  work  areas  arranged 
in  workgroups,  or  “pods,”  with  the  manager  and  team  leader  located  in  glass-enclosed  work 
areas  in  the  center  of  each  pod,  surrounded  by  14  sales  center  representatives.  This  arrangement 
facilitates  better  face-to-face  communication  and  teamwork.  Each  employee  uses  high- 
performance  equipment  supplemented  by  high-speed  printers  and  faxes  and  the  highest  quality  - 
telephone  equipment.  Specialized  databases  and  reports  give  employees  quick  access  to 
customer  records  and  operational  information.  Because  the  manager  sits  in  the  center  of  the  pod 
and  is  always  available  to  answer  questions  or  to  help  close  the  sale,  the  sales  representative  has 
immediate  help  for  any  problem  or  concern.  The  customer  gets  answers  to  questions  or  a 
decision  without  delay.  Each  team  consists  of  industry,  product  and  services  specialists,  so  that 
no  matter  what  the  customer  needs,  the  expert  is  close  by.  The  sales  employees  also  identify  and 
qualify  new  sales  leads  which  are  then  passed  on  to  the  appropriate  sales  representative. 


The  Fleet  Financial  Group/The  Radcliffe  Public  Policy  Institute 

Fleet  Financial  Group  is  an  $83.6  billion  diversified  financial  services  company.  In 
collaboration  with  the  Radcliffe  Public  Policy  Institute,  Fleet  is  working  to  identify  innovative 
ways  to  reorganize  work  to  improve  business  goals  and  enhance  the  lives  of  employees. 
Employee-centered  programs  established  at  Fleet  include  mentoring  programs,  manager 
coaching,  training  and  development,  volunteer  days,  and  wellness  programs. 
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At  the  Framingham  site,  employees  identified  their  primary  sources  of  worklife  stress. 
Of  these,  they  chose  three  initiatives  for  study  and  eventual  implementation.  They  were  1)  re¬ 
deploying  administrative  tasks  from  the  underwriters;  2)  modifying  the  method  of  assigning 
credit  applications  to  underwriters;  3)  telecommuting.  The  employees  then  identified  50 
recommendations  for  minimizing  their  stress  while  increasing  their  productivity  at  work.  More 
than  30  of  the  recommendations  have  been  adopted  successfully  during  the  implementation 
phase  of  the  project.  As  a  result,  morale  has  improved  and  productivity  has  increased  by  30 
percent  with  fewer  people  doing  the  work. 

At  the  Providence  site,  the  employees  identified  the  primary  sources  of  worklife  stress  as 
the  integration  of  accounting  and  computer  systems  of  recently  acquired  banks  and  the  growing 
demands  within  the  bank  for  faster,  more  sophisticated  financial  reporting.  They  selected  flex 
time’  and  ‘telecommuting’  as  two  initiatives  for  further  study,  development  and  implementation. 
This  group  also  made  50  recommendations  utilizing  these  concepts  for  improving  productivity 
and  reducing  stress.  Since  this  was  not  a  self-contained  unit,  all  changes  had  to  meet  the  needs 
of  other  units  they  worked  with  in  the  bank. 

Many  of  the  employees  have  more  sophisticated  computer  equipment  at  home  then  is 
available  at  the  bank,  so  the  company  connected  home  equipment  to  the  office  systems.  When 
the  bank’s  computer  system  crashed,  these  employees  were  able  to  successfully  complete  their 
work  at  home.  The  group  developed  system  so  that  the  person  working  at  home  could  call  a 
“buddy”  at  work  for  necessary  technical  information,  and  used  a  questionnaire  to  better 
determine  the  needs  of  internal  customers.  As  a  result  of  these  efforts,  workplace  frenzy  is 
reduced,  and  team  members  are  providing  more  accurate  reports  in  less  time.  Employees  gained 
a  heightened  sense  of  control  over  their  work.  Participants  rated  flex-time  working  arrangements 
highly  and  agreed  that  they  had  a  positive  effect  during  a  three-month  period  of  heavy  work 
responsibilities.  In  addition,  employees  working  outside  the  group  reported  a  noticeable 
improvement  in  the  group’s  morale. 


AT&T  Corporation 

AT&T  Corporation  is  one  of  the  world’s  foremost  communications  and  information 
services  companies,  serving  more  than  90  million  consumer  and  business  customers.  To 
compete  in  an  era  of  continuing  technological  advances  and  global  competition,  the  company  has 
developed  the  Workforce  21  program.  At  the  core  of  Workforce  21  is  a  “knowledge  center”  of 
employees  who  can  move  from  job-to-job  within  AT&T  as  needed.  Over  time,  the  company 
expects  that  there  will  be  fewer  employees  in  permanent  positions,  and  the  majority  of  its 
workers  will  move  in  and  out  of  business  units  as  necessary.  Naturally,  an  important  component 
of  this  program  is  the  identification  and  development  of  competencies  and  skills,  as  AT&T 
estimates  that  60  percent  of  the  jobs  that  will  be  created  between  now  and  the  year  2010  have  not 
been  designed  yet.  Workforce  21  requires  continuous  learning  and  continued  investment  in 
people.  It  has  also  requires  the  company  to  change  its  culture  from  hierarchical  to  a  culture 
where  value  and  security  are  tied  to  individual  skills  and  competencies.  In  addition,  AT&T  is 
designing  compensation  and  benefit  plans  to  be  flexible,  attractive,  and  portable.  Benefit  plans 
will  meet  individuals’  needs  and  will  be  tied  to  the  success  of  the  business. 
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IPSCO  Steel  Inc.,  Montpelier,  Iowa 

IPSCO  Steel  is  a  subsidiary  of  IPSCO  Inc.  headquartered  in  Regina,  Saskatchewan, 
Canada.  In  1997,  the  company  began  operation  of  a  new  plate  mill  facility  in  Montpelier,  Iowa, 
which  produces  1  million  to  1 .5  million  tons  of  plate  steel  and  coils  per  year  at  less  than  half  a 
man-hour  per  ton.  This  plant  is  the  first  new  plate  mill  to  start  up  in  the  U.S.  since  the  1960s.* 

When  the  company  selected  the  Montpelier  site  for  its  new  plant,  it  worked  with  all  the 
community  colleges  in  the  area  to  develop  courses  in  metallurgy,  motors,  mechanics,  hydraulics, 
electrical  engineering  and  other  courses  that  lead  to  an  associate  degree.  The  company  pays 
tuition,  books,  and  fees  for  employees  working  towards  degrees,  and  increases  base  pay  for  those 
who  complete  two  and  tour  year  degrees.  Employees  also  receive  additional  pay  for  developing 
the  skills  required  to  perform  different  jobs  on  their  teams. 

IPSCO  uses  selt-directed  teams  to  handle  all  the  production  at  the  plant.  Senior  Vice 
President/Chief  Personnel  Officer  Robert  Rzonca  commented,  “The  uniqueness  of  this  work 
torce  [sic]  is  that  there  is  only  one  level  between  the  workers  and  the  president  or  vice-president 
level  and  that  is  the  one  superintendent.”  All  employees  including  the  president  have  a  locker  in 
the  same  locker  room.  The  performance  portion  of  a  paycheck  depends  on  four  categories: 
safety  (teams  do  their  own  safety  and  housekeeping  tours),  productivity,  profitability,  and  yield. 
Production  bonuses  can  equal  as  much  as  150  percent  of  base  pay.  IPSCO  also  offers  overtime 
pay,  profit  sharing  plans  or  the  401k  plan.^  In  order  to  save  labor  costs  and  provide  flexibility, 
the  company  uses  contractors  to  perform  support  functions  such  as  water  treatment, 
warehousing,  and  janitorial  and  food  services.  "We  contracted  out  everything  not  directly 
involved  with  making  steel,”  says  Joe  Russo,  president. The  number  of  contractors’  employees 
at  the  plant  roughly  equals  the  number  of  IPSCO  employees.  " 


TDIndustries 

TDIndustries  is  an  employee-owned  construction  and  service  company  which  has 
provided  mechanical,  refrigeration,  electrical,  plumbing,  building  control,  and  energy  services  to 
customers  throughout  the  southwestern  United  States  for  more  than  50  years.  All  stock  is  in  the 
hands  of  its  977  employees,  who  are  referred  to  as  “partners”.’^  A  monthly  meeting  informs 
partners  of  the  financial  status  of  the  company.  There  are  no  private  offices  or  privileges  of  rank 
and  most  work  is  accomplished  through  quality  work  teams.  Supervisors  receive  a  confidential 
evaluation  from  the  partners  on  their  teams.  One  key  element  of  success  is  focus  on  customer 
expectations  and  needs;  another  is  the  philosophy  of  continuous  improvement.  All  partners  are 
asked  to  take  32  hours  a  year  in  continuing  education  and  training  courses  at  company  expense. 
Those  partners  who  take  more  than  32  hours  of  training  are  rewarded  with  an  extra  day  of 
vacation  time. 
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Enron 


Enron  ows  approximately  $23  billion  in  energy  assets,  produces  electricity  and  natura 
gas,  develops,  constructs  and  operates  energy  facilities  worldwide  and  delivers  physica 
commodities,  risk  management,  and  financial  services  to  its  customers.  The  company  reters  to 
itself  as  a  “laboratory  for  innovation.”*'  Performance-based  pay  encourages  an  entrepreneurial 
spirit;  additionally,  every  employee  owns  stock  through  the  Enron  Stock  Ownership  Plan  and 
Savings  Plan.  Kenneth  Lay,  Enron’s  chairman  and  CEO  summed  up  the  company  s  philosophy 
when  he  said,  “over  the  years,... I  have  learned  that  a  lot  of  things  that  initially  looked  to  me  to 
be  unreachable,  undoable,  or  maybe  even  unwise  turned  out  to  be  brilliant.  The  point  is  if  you 
start  shutting  down  some  of  these  ideas  early  on,  well  then,  your  employees  won’t  come  to  you 

at  all.”*^ 


Education  is  one  of  three  areas  which  fosters  an  environment  of  loyalty  and  creativity.  In 
addition  to  reimbursing  employees  for  90  percent  of  their  education  costs,  Enron  has  developed 
several  internal  training  programs  for  employees  to  develop  and  improve  core  skills  The  second 
area  of  focus  is  employee  benefits.  Employees  choose  from  a  menu  of  choices  to  design  their 
own  tailored  benefit  programs.  The  third  focus  of  Enron’s  employee  program  is  employee 
morale.  The  company’s  chairman  and  president  personally  review  and  respond  to  all  e-mails  and 
voice  mails  regarding  both  new  ideas  and  complaints.  Open  question  and  answer  sessions, 
employee/executive  floor  meetings,  company  newsletters,  and  off-site  management  seminars 
foster  open  communication  between  management  and  the  workforce.  In  addition,  Enron  s 
facilities  include  a  medical  doctor,  workout  facility,  cafeteria,  general  store  and  concierge 
service. 


Fluke  Corporation 

Fluke  Corporation  manufactures,  distributes  and  services  electronic  test  tools  throughout 
the  world.  In  1991,  Fluke  formed  a  task  force,  which  continues  to  look  for  ways  to  provide  a 
better  work-life  balance  for  employees.  Fluke’s  policies  and  programs  address  the  personal-life 
needs  of  its  employees  including:  various  leaves  of  absence,  flexible  start  times,  consulting  nurse 
services,  a  125k  plan,  a  401k  plan,  100  percent  tuition  reimbursement^  scholarships  for  children 
of  Fluke  employees,  biannual  employee  surveys,  and  the  use  of  accrued  sick  leave  for  the  care  of 
family  members.  Additional  programs  include:  day-care  discounts,  child-care  and  elder-care 
resource  and  referral  services,  forums  for  employees  and  family  members  on  topics  from 
financial  planning  to  educational  concerns,  and  much  more. 

The  company  encourages  continuing  education,  as  well  as  membership  in  professional 
associations,  attendance  at  conferences  and  educational  training  to  help  employees  stay  current 
in  their  fields.  When  possible,  the  company  assigns  employees  to  cross-functional  teams  and 
lateral  job  assignments  across  the  organization.  Custom  training  is  offered  to  meet  specific 
needs,  as  is  career  development  counseling.  Award  programs  for  both  individual  and  team 
include  cash  or  restricted  stock  prizes.  Twice  a  year.  Fluke  distributes  profit-sharing  funds  to  all 
employees.  In  December  1997,  employees  in  the  U.S.  and  Canada  received  a  profit-sharing 
bonus  equal  to  67  hours  of  pay  for  each  employee.  Bill  Parzybok,  chairman  and  CEO  said, 
“Fluke’s  profit-sharing  plan  fulfills  two  important  missions  in  out  corporate  philosophy.  It 
creates  a  work  environment  where  our  employees  can  truly  share  in  the  company’s  success,  and 
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It  provides  value  to  our  shareholders  by  giving  our  employees  incentive  to  profitably  grow  the 
business  and  expand  our  markets.”*^ 


I/N  Tek  and  I/N  Kote 


I/N  Tek  and  I/N  Kote  is  a  manufacturing  plant  that  produces  zinc-and  zinc  alloy-coated 
steel  sheets.  Located  in  New  Carlisle,  Indiana,  the  plant  uses  a  new  computerized  process,  which 
has  reduced  the  entire  five-step  cold-rolling  process  from  12  days  to  less  than  one  hour.  Both  the 
union  and  management  realized  that  the  state-of-the  art  technology  used  in  the  continuous  cold 
mill  and  continuous  coating  lines  required  a  new  approach  to  the  allocation  of  tasks.  The 
Collective  Bargaining  Agreement  (Agreement)  between  the  union  and  management  creates  an 
opportunity  for  full  employee  participation  in  decision-making  concerning  the  production 
process  and  in  a  new  form  of  industrial  self-governance.  The  Agreement  specifically  states, 
“There  shall  be  no  distinction  in  treatment  with  respect  to  such  matters  as:  methods  and  timing  of 
pay,  common  dining  facilities,  common  open  parking,  similarity  in  design  of  work  apparel,  the 
absence  of  time  clocks,  and  other  working  conditions.” 

Self-directed  teams  rely  on  group  consensus  to  arrive  at  decisions  regarding  assigned 
tasks  and  responsibilities.  These  teams  share  responsibility  with  management  in  training  the 
teams,  understanding  the  process,  and  evaluating  member  performance.  John  Rausch,  President , 
Local  9231,  United  Steel  Workers  of  America,  commented,  “At  any  point,  you  can  walk  through 
our  facility,  any  time  of  day  or  night,  and  whichever  team  is  producing  in  the  plant,  they  can  tell 
you  who  the  customer  is,  they  can  tell  you  the  quality  requirements  of  that  particular  coil  of  steel 
and  the  end  use  of  that  coil,  whether  it  is  an  internal  component  in  a  Ford  motor  car  or  the 
wrapper  on  an  Amana  refrigerator.”'® 

In  order  to  provide  team  members  with  real,  hands-on  operation  experience  on  the  new 
equipment,  more  than  250  team  members  traveled  to  Japan  and  Austria.  Rausch  thinks  the  key 
to  their  success  has  been  the  team  training.'’  Teams  had  to  coordinate  their  logistics,  plan  their 
training  in  a  foreign  country,  and  cooperate  with  foreign  workers  and  managers.  The  training 
continues  in  the  United  States  where  team  members  spend  more  than  100  hours  per  year  in 
training.  The  change  is  culture  has  reduced  the  number  of  supervisors  and  union-represented 
workers  are  managing  their  part  of  the  business.  The  basic  bargain  is  that  management  now 
more  fiilly  addresses  issues  that  traditionally  have  been  the  union’s  concern,  such  as  employment 
security  and  quality  of  work-life.  In  exchange,  the  union-represented  workers  now  take  more 
responsibility  for  issues  that  used  to  be  management’s  domain:  boosting  productivity  and 
quality.'*  “The  employees  have  a  clear  vision  both  of  where  they  are  going  and  the  obstacles 
they  must  overcome  to  get  there  -  and  feel  free  to  talk  openly  about  both.”'’ 
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GTE  Corporation 

GTE  is  one  of  the  world’s  largest  telecommunications  companies  and  a  leading  provider 
of  integrated  telecommunications  services.  GTE  has  many  of  the  worker-friendly,  innovative 
programs  that  have  previously  been  discussed  in  this  report.  Additionally,  GTE  is  the  only  major 
national  corporation  that  maintains  a  community  economic  development  (CED)  program  as  a 
part  of  its  business.  Today,  GTE  has  12  regional  CED  managers  and  three  national  executives 
conducting  community  economic  development  in  28  states.  Over  the  last  three  years,  GTE  has 
facilitated  the  creation  of  more  than  30,000  jobs  annually  in  500  communities. 

The  CED  program  is  composed  of  five  related  programs  that  encourage  community 
economic  development.  The  “Region  of  Choice”  program  creates  a  business  attraction  strategy 
for  communities.  The  second  program  involves  a  partnership  with  the  U.S.  Small  Business 
Administration  (SBA)  and  the  National  Association  of  Development  Companies  to  promote  the 
SBA  504  finance  program  to  small  business.  In  the  third  program,  GTE  serves  as  a  charter 
member  of  the  Online  Women’s  Business  Center  in  which  women-owned  businesses  can  access 
business  information  through  the  Internet.  The  fourth  economic  development  program  promotes 
“back  office”(as  opposed  to  front  office)  and  information-intensive  industries  to  communities  as 
a  means  to  diversify  their  economies  and  create  jobs.  Lastly,  GTE  helps  communities  organize 
all  sectors  (education,  government,  healthcare,  large  and  small  business,  etc.)  to  develop  an 
integrated  planning  document  that  catalogs  its  resources  and  evaluates  community  assets. 


ServiceMaster  Corporation 

ServiceMaster  has  grown  into  a  $4.5  billion.  Fortune  500  company  that  serves  more  than 
nine  million  customers  in  more  than  30  countries.  The  firm  includes:  Tru-Green-ChemLawn 
(Lawn  care),  Terminix  (pest  control).  Merry  Maids  (residential  cleaning),  and  American  Home 
Shield  (home  warranty  services).  C.  William  Pollard,  chairman  of  ServiceMaster,  testified 
before  the  Subcommittee  in  June,  1998. 

ServiceMaster  has  an  aggressive  policy  of  promoting  from  within,  consequently,  60 
percent  of  the  officers  and  senior  managers  started  with  the  company  in  entry-level  positions.^® 
Twenty  percent  of  the  company,  worth  approximately  $1  billion,  is  owned  by  the  employees.^* 

Mr.  Pollard  reflects  the  firm’s  philosophy  when  he  says,  “Any  work  can  be  categorized  as  either 
drudgery  or  creative.  A  given  task  or  job,  no  matter  how  mundane,  is  not  determinative.  The 
difference  is  to  be  found  in  the  soul  or  spiritual  side  of  the  person  doing  the  task.  It  is  that  part  of 
our  being  that  seeks  a  meaning  for  life  and  work.  As  a  person  sees  a  reason  for  the  task  that  is 
personally  satisfying  and  rewarding  and  has  the  confidence  that  the  mission  of  the  firm  is  in 
alignment  with  his  or  her  own  personal  growth  and  development,  a  powerful  force  is  unleashed 
that  results  in  creativity,  productivity,  service,  quality,  growth,  profit,  and  value.”^^  At 
ServiceMaster,  employees  not  only  work  for  a  living,  they  work  for  a  cause.^^ 
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City  of  Indianapolis  and  the  American  Federation  of  State,  County  and  Municipal 
Employees 

Public  employees  are  an  easy  scapegoat,  but  when  union  workers  are  given  the  freedom  to  put 
their  own  ideas  into  action,  they  can  be  as  innovative,  effective,  and  cost-conscious  as  their 
private-sector  counterparts  -  and  they  can  prove  it  in  the  marketplace.  ” 

Mayor  Stephen  Goldsmith^^ 

“Truly  redesigning  government  requires  policymakers  and  the  unions  and  their  members  to 
break  with  the  past  and  work  constructively  together  to  improve  the  efficiency  and  effectiveness 
of  public  services.  ” 

Gerald  McEntee,  International  President,  AFSCME.” 

Indianapolis  is  the  12^^  largest  city  in  the  U.S.,  with  a  population  in  the  metropolitan  area 
of  more  than  1 .4  million.  AFSCME  is  the  third  largest  public  employee  and  health  care  workers 
union  in  the  U.S.  with  more  than  1.3  million  members.  Mayor  Goldsmith  won  his  election  as 
mayor  in  1992  on  a  platform  of  privatizing  city  services  in  order  to  improve  these  services  and 
save  money.  After  personally  working  in  various  city-service  jobs  for  several  weeks,  Goldsmith 
generally  abandoned  his  privatization  plan^®  and  replaced  it  with  competition.^"^  “Privatization 
assumes  that  the  public  employees  are  inherently  inferior.  Competition  assumes  that  the  public 
systems  are  inherently  inferior  -  at  least  as  we  currently  operate  it,”  he  said.^® 

Indianapolis  adopted  a  model  of  competition  between  private  firms  and  public 
employees.  The  competition  initiative  currently  bids  out  80  city  services  that  have  generated 
combined  savings  of  approximately  $400  million.  The  AFSCME  workers  more  frequently  than 
not  have  won  the  bids.  As  the  competitive  process  unfolded,  both  Goldsmith  and  the  workers 
realized  that  city  government  was  overloaded  with  middle  managers  that  were  not  adding 
significant  value  to  the  workers  they  were  supervising.  For  instance,  in  the  street-repair  division 
of  94  workers,  there  were  32  politically  appointed  supervisors.^^  Through  attrition,  transfers,  and 
retirements,  the  number  of  managers  has  been  dramatically  reduced,  while  the  productivity  of  the 
line  workers  has  increased. 

Faced  with  the  opportunity  to  compete,  Indianapolis  Fleet  Services  (IFS)  streamlined  its 
operation,  upgraded  its  efficiency,  and  improved  its  customer  relations.  Instead  of  working 
under  foremen,  the  mechanics  operate  in  self-managed  teams.  The  teams  rotate  cleanup  chores, 
eliminating  the  need  for  additional  janitorial  services.  From  1991  to  1994,  the  agency  reduced  its 
annual  budget  from  $11.1  million  to  $9.1  million  and  reduced  its  workforce  by  29  percent. 
“Once  again,  we  found  that  most  waste  came  from  management,  not  workers,”  said  Mayor 
Goldsmith.^®  In  their  bid,  IFS  workers  agreed  to  forgo  the  pay  raises  previously  negotiated  by 
their  union  in  exchange  for  a  plan  that  would  pay  them  more  for  generating  savings  beyond  those 
specified  in  their  proposal.  Any  additional  savings  achieved  by  the  IFS  during  the  four-year 
agreement  would  be  split  between  the  city  and  the  IFS  workers.  Pay  raises  would  be  strictly  tied 
to  performance.  The  union  workers  won  the  contract.  The  incentives  have  worked  and  the  first- 
year  savings  earned  the  average  worker  approximately  $800  in  incentive  pay.  Grievances  are 
down  by  90  percent.  Additionally,  workers’  compensation  claims  dropped  dramatically.  The 
IFS  union  workers  have  developed  such  a  positive  reputation  for  efficient,  quality  service  that 
they  now  serve  customers  from  throughout  the  region.  The  income  produces  revenue  for  the  city 
and  increases  incentive  pay  for  the  workers.^' 
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Indianapolis  can  share  more  examples  of  how  the  city  workforce  successfully  competes 
for  city  contracts.  Goldsmith  commented,  “Public  employees  in  Indianapolis  were  not  failing 
because  they  were  unionized  —  they  were  failing  because  they  were  monopolized.  In  his 
testimony  before  the  Subcommittee,  he  added,  “Government  had  to  change  the  way  it  operates  in 
order  to  insert  this  system.  Not  only  in  terms  of  measuring  performance  or  rewarding 
performance,  but  in  terms  of  the  way  it  handles  its  authority  as  an  employer.  This  top  down, 
control  and  command  authority  that  states,  cities  and  the  federal  government  use  is  not 
reasonably  calculated  to  produce  a  workforce  that  makes  sense.  Job  classifications  have  to 
change.  Pay  systems  have  to  be  changed.  Purchasing  systems  have  to  change. McEntee 
stressed  in  his  testimony,  “Truly  redesigning  government  requires  policymakers  and  the  unions 
and  their  members  to  break  with  the  past  and  work  constructively  together  to  improve  efficiency 
and  effectiveness  of  public  services.”^"* 


Local  #6,  Service  Employees  International  Union  and  the  King  County  Department  of 
Natural  Resources,  Wastewater  Treatment  Division 

King  County’s  Wastewater  Treatment  Division  (WTD)  provides  wholesale  wastewater 
treatment  service  to  35  cities  and  local  sewer  districts  serving  1.2  million  customers  near  Seattle, 
Washington.  Local  6  of  the  Service  Employees  International  Union  (SEIU)  represents  230 
employees  at  the  treatment  plants.  In  partnership  with  the  union,  WTD  initiated  an  employee 
involvement  process  in  1990  to  prepare  for  future  challenges  related  to  the  capital  facility 
improvement  program.  As  a  result,  business  teams  were  established  to  involve  employees  along 
with  their  supervisors  in  running  their  own  part  of  the  business.^^ 

The  Wastewater  Treatment  Division’s  Gainsharing  Program  is  a  performance-based  team 
incentive  plan  that  links  compensation  with  business  improvements  through  employee 
involvement.^^  To  date,  the  program  has  paid  approximately  50  cents  per  hour  to  employees, 
saved  $1.5  million  directly,  and  avoided  an  additional  $3.6  million  in  costs  for  ratepayers.”  As 
part  of  the  1998  contract  negotiations,  WTD  management  and  Local  6  proposed  an  additional 
gainsharing  program  pay-out  that  recaptures  some  of  the  permanent  savings  previously  allocated 
only  to  the  ratepayers  and  shares  them  with  the  employees. 


City  of  Fort  Lauderdale,  Florida  and  AFSCME  Local  532 

The  City  of  Fort  Lauderdale,  Florida,  experienced  reduced  budgets  during  the  early  1990s 
that  required  the  general  bargaining  unit  to  reduce  its  workforce  from  1,300  to  940  employees. 
In  1993  there  was  an  actual  layoff.  In  late  1993,  during  contract  negotiations,  the  City  of  Fort 
Lauderdale  and  AFSCME  Local  532  agreed  they  needed  a  new  way  of  doing  business  in  an 
environment  of  flat  revenues  and  increasing  customer  demands.  The  parties  established  a 
labor/management  committee  to  promote  understanding  and  cooperation.  The  committee  was 
named  CALM,  which  stands  for  Cooperative  Association  of  Labor  and  Management. 

In  five  years,  CALM  has  saved  taxpayers  more  than  $4  million,  and  increased  morale, 
teamwork  and  customer  satisfaction.  According  to  employees  in  departments  across  the  city  -- 
including  Parks,  Beaches,  Jails,  and  Communications  -  CALM  is  giving  workers  a  voice  in  how 
their  jobs  are  performed.”  CALM’s  philosophy  statement  says:  “CALM  is  a  philosophy;  a  way 
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of  doing  business  which  is  based  on  a  number  of  beliefs,  or  values.  And  it  is  in  the  actions, 
reflective  of  those  beliefs  or  values,  that  CALM  becomes  real.”  The  CALM  Steering  Committee 
is  composed  of  an  equal  number  of  labor  and  management  representatives  from  all  levels  within 
the  organizations  and  it  takes  all  action  using  consensus.  Other  than  the  responsibilities  of  the 
co-chairs,  there  is  no  seniority  on  the  committee,  and  each  member  has  an  equal  vote  on  every 
issue. 


Findings  and  Recommendations 

These  innovative  organizations  all  understand  that  their  success  depends  on  the  quality  of 
their  employees.  These  companies  know  that  good  employees  often  translate  into  good  service 
and  products,  resulting  in  satisfied  customers.  There  is  no  one-size-fits-all  approach  to 
cultivating  a  quality  workforce.  Each  has  its  own  unique  practices  that  it  believes  works  best  for 
its  workers. 

It  is  incumbent  upon  all  government  entities  to  develop  a  framework  of  workplace  law 
that  is  flexible  and  accommodating  to  private  sector  innovative  practices.  In  the  long  run,  these 
practices  benefit  not  just  the  companies  that  institute  them,  but  the  employees  who  work  at  them, 
and  the  customers  who  purchase  products  or  services  from  them. 


'  Thomas  Stewart,  America’s  Most  Admired  Companies:  Why  Leadership  Matters,  FORTUNE,  March  2,  1998. 

^  The  Benefits  of  Knowing  Microsoft:  Beyond  the  Paycheck,  Microsoft  Job  Search, 
www.microsoft.com/iobs/beneFits.htm.  1998. 

^  Microsoft  Corporate  Profile,  pg.  2 

*  Joe  Bousquin,  Calmer  Waters?  Buyout  Reunites  Rival  Kayakers,  THE  WALL  STREET  JOURNAL,  Aug.  5,  1998. 

*  Robert  Levering. 

^  Robert  Levering  and  Milton  Moskowitz. 

’’Growth  and  Development,  JOBS  AT  INTEL  -  A  WORKPLACE  OF  CHOICE, 
http://intel.com./inteL/opptv/whv/workplace/grovyth.htm.  1998. 

*  Bryan  Berry,  In-Line  Rolling  in  Iowa,  NEW  STEEL,  March  1998, 
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^  Wallace  D.  Huskonen,  IPSCO  Steel  Aims  to  Set  New  Standards  for  Plate,  33  METAL  PRODUCING,  April  1998, 
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Bryan  Berry,  In-Line  Rolling  in  Iowa,  NEW  STEEL,  March  1998,  pg.  57. 

"  Id. 

Robert  Levering  and  Milton  Moskowitz,,  p.  84. 

ENRON,  http://www.enron.com/vison/main.html.  1998. 

Innovative  Workplaces  For  The  Future,  Hearing  before  the  Subcommittee  on  Oversight  and  Investigations,  105th 
Cong.,  2nd  Sess.  13  (1998)  (Statement  of  Beth  Tilney,  Senior  Vice  President  for  Advertising,  Communications  and 
Organization  of  Enron). 

’’  Gary  V.  Ball,  Fluke  Pays  Profit  Sharing  Bonus  of  $2.3  Million  To  Its  Employees,  Dec.  10,  1997  (Fluke  Press 
Release). 

Innovative  Workplaces  for  the  Future,  Hearing  before  the  Subcommittee  on  Oversight  and  Investigations,  105th 
Cong.,  2nd  Sess.  50  (1998)  (Statement  of  Paul  Rausch,  President  of  Local  9231,  United  Steel  Workers  of  America, 
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'* *  Bryan  Berry,  Steelmaker  of  the  Year,  Inland  Steel  Redefines  Itself,  NEWSTEEL,  Aug.  1995. 
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“  Meeting  the  Needs  of  the  2 1st  Century  Workforce,  Hearing  before  the  Subcommittee  on  Oversight  and 
Investigations,  105th  Cong.,  2nd  Sess.  25  (1998)  (Statement  of  C.  William  Pollard,  Chairman,  ServiceMaster). 
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Id.  at  26. 

C.  William  Pollard,  The  Soul  of  the  Firm,  26  (1996). 

Meeting  the  Needs  of  the  21st  Century  Workforce,  Hearing  before  the  Subcommittee  on  Oversight  and 
Investigations,  105th  Cong.,  2nd  Sess.  25  (1998)  (Statement  of  C.  William  Pollard,  Chairman,  ServiceMaster). 

Id.  Mayor  Stephen  Goldsmith,  Can-Do  Unions-Competition  Brings  Out  the  Best  in  Government  Workers, 
POLICY  REVIEW,  March/April  1998. 

Mayor  Stephen  Goldsmith,  Can-Do  Unions-Competition  Brings  Out  the  Best  in  Government  Workers,  POLICY 
REVIEW,  March/April  1998. 

Meeting  the  Needs  of  the  2F‘  Century  Workforce,  Hearing  Before  the  Subcommittee  on  Oversight  and 
Investigations,  105*^  Cong.,  2"^*  Sess.  18  (1998)  (Statement  of  Gerald  McEntee,  International  President,  AFSCME). 

Since  1992,  the  City  of  Indianapolis,  Indiana  has  privatized  the  wastewater  treatment  plant  and  the  airport. 

Mayor  Stephen  Goldsmith,  Can-Do  Unions-Competition  Brings  Out  the  Best  in  Government  W orkers. 

Meeting  the  Needs  of  the  2F‘  Century  Workforce,  Hearing  Before  the  Subcommittee  on  Oversight  and 
Investigations,  105*  Cong.,  2"'*  Sess.  12  (1998)  (Statement  of  Mayor  Stephen  Goldsmith). 

Mayor  Stephen  Goldsmith,  “Can-Do  Unions-Competition  Brings  Out  the  Best  in  Government  Workers,”  Policy 
Review,  March/ April  1998. 
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”  Id  at  27. 

Meeting  the  Needs  of  the  2F‘  Century  Workforce,  Hearing  Before  the  Subcommittee  on  Oversight  and 
Investigations,  105*  Cong.,  2"‘‘  Sess.  14  (1998)  (Statement  of  Mayor  Stephen  Goldsmith). 

Meeting  the  Needs  of  the  2F‘  Century  Workforce,  Hearing  Before  the  Subcommittee  on  Oversight  and 
Investigations,  105*  Cong.,  2"“*  Sess.  18  (1998)  (Statement  of  Gerald  McEntee,  International  President,  AFSCME). 

Kathy  Coronetz,  Jim  Pitts,  KING  COUNTY  WASTEWATER  TREATMENT  DIVISION,  Preparing  For  the 
Future:  A  Work  Redesign  (Re-Engineering)  Project  at  a  Regional  Wastewater  Treatment  Plant. 

KING  COUNTY  DEPARTMENT  OF  NATURAL  RESOURCES  WASTEWATER  TREATMENT  DIVISION, 
Gainsharing  Program:  A  Team  Incentive  Plan  Linking  Pay  to  Business  Improvements,  March  1998. 

Id. 

Letter  from  M.  Scott  Milinski,  Employee  Relations  Director,  City  of  Fort  Lauderdale,  Florida,  to  Janice  Faiks, 
Project  Director,  The  American  Worker  Project  2  (October  22,  1998). 

Florida  City  Workers  Find  New  Ways  of  Improving  Services. 
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PUBLIC  POLICY  RECOMMENDATIONS 


The  quest  for  excellence  into  the  twenty-first  century  begins  in  the  schoolroom,  but 
we  must  go  next  to  the  workplace.  More  than  20  million  new  jobs  will  be  created 
before  the  new  century  unfolds  and  by  then  our  economy  should  be  able  to  provide 
a  job  for  everyone  who  wants  to  work.  We  must  enable  our  workers  to  adapt  to  the 
rapidly  changing  nature  of  the  workforce. 

"President  Ronald  Reagan,  State  of  the  Union  Address, 

January  27,  1987. 


Introduction 

The  nature  of  work  in  the  United  States  today  has  changed  dramatically  from  50,  20,  10, 
or  even  a  single  year  ago.  This  change  not  only  continues,  it  operates  exponentially,  catapulting 
us  forward  so  rapidly  that  it  has  created  uncertainty  among  many  workers. 

Ahead  is  the  potential  for  a  workplace  environment  advantageous  to  everyone  who  wants 
to  work.  The  evidence  suggests  that  the  possibility  for  prosperity  is  unlimited  for  those 
Americans  who  desire  to  take  advantage  of  a  growing  shortage  of  highly  skilled  workers.  One 
major  variable  for  the  future  work  environment  is  the  quality  of  our  workplace  laws.  The 
challenge;  whether  these  laws  can  be  strengthened  to  provide  necessary  support  for  workers. 
Congressional  action  in  the  next  several  years  could  affect  this  outcome  dramatically. 

When  Franklin  D.  Roosevelt  took  office  in  March  1933,  the  economy  in  the 
United  States  was  in  serious  trouble.  The  period  preceding  the  inauguration  of  the  new  president 
had  been  one  in  which  unemployment  had  risen  from  around  four  percent  of  the  working 
population  to  nearly  25  percent.  There  were  some  13  million  people  in  the  U.S.  without  work. 

This  was  an  economy  in  which  farm  income  had  fallen  by  one-half  and  the  value  of 
stocks  and  bonds  had  dropped  75  percent.  In  1932  alone,  nearly  32  million  businesses  failed  and 
went  into  bankruptcy.  It  was  an  era  in  which  the  Nation's  Gross  National  Product  had  fallen  by 
44  percent  in  the  three  years  preceding  1932.  In  total,  over  5,000  banks  around  the  nation  had 
closed  and  some  80  percent  of  American  families  were  left  without  any  savings.' 

In  contrast,  on  October  29,  1998,  Dr.  Edward  Montgomery,  chief  economist  at  the  United 
States  Department  of  Labor,  stated  that  “the  American  economy  is  in  better  health  than  it  has 
been  in  two  decades.  More  than  13  million  new  jobs  have  been  created  since  1993,  and 
unemployment  is  below  five  percent,  yet  inflation  remains  low.  Real  median  weekly  earnings 
for  women  are  rising,  and  the  Bureau  of  Labor  Statistics  reports  that  80  percent  of  the  job  growth 
between  1989  and  1995  occurred  in  industries  and  occupations  paying  above  the  median  wage.” 
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The  social  conditions  of  today  sharply  contrast  the  conditions  of  the  times  during  which 
many  of  our  workplace  laws  were  crafted.  At  issue  is  how  these  contrasts  can  be  addressed  — 
how  the  core  values  of  these  laws  can  be  identified  and  separated  from  purposes  that  were 
tailored  to  meet  the  time  but  may  no  longer  be  necessary. 


Making  America  the  Most  Effective  Work  Environment  in  the  World:  Ten  Priorities 
1.  Wage  and  Hour  Standards:  the  Fair  Labor  Standards  Act 

Enacted  in  1938,  the  Fair  Labor  Standards  Act  (FLSA)  intended  to  force  employers  to 
add  more  employees  to  their  payrolls  and  reduce  the  intolerable  rate  of  unemployment.^  The 
FLSA  established  mandatory  overtime  at  premium  rates  of  pay  for  work  over  a  certain  number 
of  hours  and  made  distinctions  between  exempt  and  non-exempt  employees.  Congress  assumed 
that  employers  would  hire  additional  workers  rather  than  pay  existing  hourly  workers  premium 
overtime  rates  in  addition  to  their  normal  work  rates.^ 

In  today’s  work  environment,  the  balancing  act  between  family  and  work  is  already 
strained  to  the  point  where  policy-makers  are  being  petitioned  for  assistance.  For  example. 
Congress  passed  the  Family  and  Medical  Leave  Act  in  the  early  90’s,  which  allowed  the  use  of 
intermittent  leave  without  pay.  Yet,  under  the  Fair  Labor  Standards  Act,  accruing 
“compensatory  time”  -  paid  leave  accrued  at  time-and-a-half  —  that  could  be  used  for  family 
demand  is  prohibited. 

Also  in  today's  labor  market,  most  employers  compensate  full-time  employees  with  a 
range  of  benefits  in  addition  to  their  basic  rate  of  pay,  regardless  of  overtime  work.  Many 
employers  find  it  more  cost  effective  to  pay  overtime  premiums  to  existing  full-time  employees 
rather  than  to  add  new  full-time  workers.  Ironically,  these  costs  not  only  discourage  the  FLSA’s 
goal  of  hiring  new  employees,  but  actually  provide  an  incentive  for  employers  to  demand 
overtime  from  workers. 


POLICY  RECOMMENDATIONS: 

Congress  should  pass  legislation  to  add  flexibility  and  to  update  the  exempt  and 
non-exempt  “tests”  and  antiquated  distinctions  that  influence  the  administration  of 
the  Act. 

Congress  should  enact  “comp  time”  legislation  or  seek  regulatory  flexibility  that 
gives  employees  additional  options  to  manage  their  time. 

Congress  should  also  continue  persistent  oversight  into  the  enforcement  techniques 
at  the  Department  of  Labor.  The  American  Worker  Project  believes  that  there  is  a 
strong  correlation  between  wage  and  hour  violations  and  industries  under 
competitive  attack.  Enforcement  efforts  must  ensure  that  employers  under  stress  do 
not  level  the  playing  field  by  exploiting  workers. 
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2.  Labor  Practices  under  the  National  Labor  Relations  Act  and  Related  Laws 

Enacted  in  1935,  the  Wagner  Act,  or  the  National  Labor  Relations  Act  (“NLRA”) 
declared  the  public  policy  of  the  United  States  as  “encouraging  the  practice  and  procedure  of 
collective  bargaining.”'*  The  purpose  was  to  overcome  an  inequity  in  bargaining  power  between 
employers  and  employees  and  to  provide  a  voice  to  workers  to  participate  in  the  decisions  that 
affected  their  lives.^ 

Today,  many  question  whether  the  current  system  of  labor-management  laws,  based  on 
this  early- 1930's  model,  accomplishes  this  important  purpose.  Professor  Thomas  Kochran,  Co- 
Director,  Institute  for  Work  and  Employment  Research,  Massachusetts  Institute  of  Technology, 
argues  that  the  difference  rests  in  the  most  fundamental  expectations  of  individual  workers  and 
their  employers.  In  1935,  workers  accepted  the  “collective”  model  as  a  means  to  voice  their 
goals.  Today,  “workers  want  to  participate  directly  in  the  decisions  that  affect  their  immediate 
and  long-term  economic  interests.”*  At  the  same  time  traditional  lines  between  management  and 
rank  and  file  have  become  increasingly  blurred,  with  employers  directly  soliciting  employee 
ideas.’ 


Earlier  in  this  report  the  definition  of  the  term  “labor  organization”  was  discussed  in 
terms  of  its  consequences  on  the  emerging  “teaming”  efforts  across  industries  in  the  U.S.  Rather 
than  a  1930's  variety  of  efforts  to  thwart  the  formation  of  unions  through  the  creation  of  a 
“sham”  worker  organization,  the  implementation  of  “teaming”  across  U.S.  industry  stems  from  a 
positive  lesson  learned  from  our  global  competitors.  This  lesson  is  that  each  member  of 
management  and  labor  must  work  together,  as  a  “team”  to  gamer  the  best  thinking  on  workplace 
issues,  if  the  U.S.  is  to  excel  in  the  global  marketplace. 


POLICY  RECOMMENDATIONS: 

Congress  should  pass  the  Team  Act  or  similar  legislation  that  facilitates  the  growth 
of  innovative  and  cooperative  labor-management  practices. 

Congress  should  evaluate  regulations  and  definitions  applicable  to  the  NLRA  and 
related  laws. 


In  response  to  documented  financial  irregularities  by  labor  unions  in  the  1950s,  Congress 
passed  the  Labor-Management  Reporting  and  Disclosure  Act  (LMRDA)  of  1959.  The  LMRDA 
instituted  a  system  of  annual  financial  reports  that  requires  labor  unions  to  disclose  financial 
data,  including  assets  and  liabilities,  loans,  and  salary  and  expense  payments  to  union  officers 
and  employees.  These  reports,  known  as  LM  Forms,  were  intended  to  allow  rank-and-file  union 
members  and  the  Department  of  Labor  to  monitor  unions  for  inappropriate  transactions  and 
mismanagement.  Unfortunately,  the  LM-2  Form,  which  the  Department  requires  of  the  nation’s 
largest  private-sector  labor  organizations,  does  not  demand  sufficient  detail  in  several  key  areas. 
In  fact,  the  Department  of  Labor  currently  has  no  specific  criteria  in  place  to  guide  officials  on 
what  information  is  adequate. 
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Many  of  the  LM-2  Form’s  deficiencies  relate  to  certain  expenses  and  benefits  provided  to 
union  officers  and  employees;  in  most  cases,  the  exact  nature  and  level  of  these  benefits  are  not 
adequately  disclosed.  For  example,  at  the  International  Brotherhood  of  Teamsters,  the  union 
pays  the  employee  portion  of  the  FICA  payroll  tax  on  behalf  of  its  Washington,  DC  headquarters 
staff  The  LM-2  Form,  however,  only  discloses  an  employee’s  gross  salary,  with  no  mention  of 
the  fact  that  the  union  bears  a  tax  burden  that  employees  typically  pay.  The  union  s  rank-and- 
file,  therefore,  pay  their  own  payroll  taxes  in  addition  to  over  $1.5  million  in  payroll  taxes  for 
Teamsters  officials  and  employees. 

V 

Further,  the  current  version  of  the  LM-2  makes  it  impossible  to  discern  the  costs  of  travel 
by  any  union  officer.  The  form  requires  direct  reimbursements  for  travel  costs  to  be  itemized  by 
officer  (or  employee).  On  the  other  hand,  travel  expenses  accumulated  by  union  officers  that  the 
union  directly  pays  for,  such  as  through  a  union  credit  card,  are  not  listed  by  employee;  instead, 
the  form  merely  directs  the  union  to  list  the  total  amount  of  other  travel  expenses.  Thus,  the  LM- 
2  Form  may  only  include  one-quarter,  or  even  one-tenth,  of  an  employee’s  actual  travel 
expenses. 

Over  the  past  several  years,  many  unions  have  created  “organizing  funds”  to  campaign 
for  new  members;  some  unions  have  separate  “strike  funds”  that  pay  benefits  to  members  who 
are  on  strike,  locked  out,  or  laid  off.  The  LM-2  Form,  however,  requires  unions  to  report  all  of 
their  distinct  funds  in  the  aggregate.  Consequently,  LM-2  Forms  do  not  disclose  to  union 
members  the  amount  their  leaders  have  set  aside  for  speeiflc  objectives,  such  as  organizing  or 
paying  strike  benefits.  In  addition,  many  of  the  categories  in  which  a  union  must  disclose  its 
expenditures  a^'e  overly  broad.  For  example,  the  Teamsters  reported  over  $17  million  in  “Office 
and  Administrative  Expenses”  in  1996. 

The  LM-2  Form  creates  a  burden  for  the  unions  by  mandating  the  use  of  two  distinct  and 
mutually  exclusive  sets  of  accounting  rules.  To  make  matters  worse,  if  a  union  member  asks  for 
more  information  than  provided  in  these  reports,  but  the  union  is  not  forthcoming  with  the  data, 
the  member  must  file  suit  in  federal  court  and  prove  “just  cause”  for  wanting  to  review  the 
union’s  financial  records.  This  strict  standard  undermines  the  LMRDA’s  intent  for  union 
members  to  serve  as  financial  watchdogs. 


POLICY  RECOMMENDATION: 

Congress  should  evaluate  the  information  obtained  under  the  Labor-Management 
Reporting  and  Disclosure  Act  and  update  these  requirements. 

Congress  should  determine  whether  the  regulations  and  practices  in  place  at  the 
Department  of  Labor  and  the  Office  of  Labor-Management  Standards  provide  for 
informative,  accurate,  timely,  efficient,  and  complete  financial  disclosure  on  LM 
forms. 
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Despite  the  broad  intent  of  the  LMRDA  to  ensure  basie  standards  of  democracy  and 
fiscal  responsibility  in  American  labor  organizations,  public  employee  unions  were  exempted 
from  its  provisions.  Although  the  Civil  Service  Reform  Act  of  1978  (CSRA)  established  parallel 
election  and  financial  disclosure  standards  for  federal  employee  unions,  the  federal  employees  do 
not  have  the  right  to  sue  their  unions  to  enforce  their  interests.  When  the  LMRDA  was  passed  in 
1959,  public  employee  unions  were  a  small  component  of  the  American  labor  movement. 
Today,  however,  public  unions  represent  over  40  percent  of  all  union  workers  in  this  country. 


POLICY  RECOMMENDATION: 

Congress  should  reevaluate  the  scope  of  the  LMRDA  to  determine  whether  the 
public  employee  unions  should  be  exempt  from  the  Act. 


The  American  Worker  Project  reviewed  the  Department  of  Labor’s  investigation  of  the 
Januar>',  1997  elections  in  District  751  of  the  International  Association  of  Machinists  and 
Aerospace  Workers.  Despite  the  fact  that  their  investigators  found  serious  LMRDA  violations, 
and  despite  the  extremely  narrow  margin  of  victory,  the  Department  of  Labor’s  Washington 
decision-makers  concluded  that  there  was  “no  probable  cause  to  believe”  that  these  violations 
“may  have  affected  the  outcome  of’  the  election. 


POLICY  RECOMMENDATION: 

Congress  should  examine  the  enforcement  of  election  laws  by  the  office  of  labor 
management  standards  to  determine  if  there  are  patterns  of  favoritism. 


For  most  unions,  the  use  of  “secondary  boycotts”  is  considered  an  “unfair  labor  practice” 
because  they  result  in  an  unreasonable  restraint  on  free  trade.  A  union  cannot  legally  bring  a 
neutral  party  into  its  dispute  with  an  employer  through  the  use  of  a  “boycott”  except  for  two 
industries:  the  construction  industry  and  the  garment  industry. 

While  the  justification  for  this  exemption  for  a  construction  union  remains  subject  to 
debate,  it  is  far  less  clear  why  garment  industry  unions  were  exempt,  and  totally  unclear  why  the 
garment  unions  total  exemption  has  not  been  reviewed  since  1959.  Additionally,  American 
Worker  Project  research  has  documented  troubling  allegations  of  abuse  of  this  exception. 


POLICY  RECOMMENDATION: 

Congress  should  evaluate  the  Garment  Industry  Proviso  (NLRA,  Section  8(e))  to 
determine  whether  it  is  effective  in  eradicating  sweatshops. 
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3.  Inflexible  Government  Mandates 


Industries  are  increasingly  asking  federal  policy-makers  to  replace  inflexible  policies 
with  those,  which  allow  more  cooperative  relationships.  For  example,  three  major  pieces  of 
legislation  which  are  often  contradictory  are  the  Americans  with  Disabilities  Act,  the  Family 
Medical  Leave  Act  and  Worker’s  Compensation.  Under  the  ADA,  an  employer  may  not  ask 
about  the  health  condition  of  an  employee,  while  the  Family  Medical  Leave  Act  requires  it. 
Meeting  the  requirements  of  one  could  result  in  violating  the  requirements  of  the  other. 
Violation  of  either  Act  could  result  in  a  lawsuit  or  regulatory  action. 


POLICY  RECOMMENDATION: 

Congress  should  pass  legislation  to  safeguard  those  employers  who  find  that 
compliance  with  one  law  places  them  in  violation  of  another. 


The  area  of  safety  and  health  serves  as  an  example  of  this  need  to  bring  flexibility  to  the 
federal  regulatory  process.  Numerous  bills  have  been  introduced  in  both  the  House  and  Senate, 
all  of  which  seek  to  move  the  Occupational  Safety  and  Health  Administration  (OSHA)  away 
from  its  traditional  emphasis  on  inspection  and  citation  and  to  a  resource  for  training, 
consultation  and  technical  assistance.*  OSHA  has  traditionally  resisted  such  efforts,  pointing  to 
the  language  of  OSH  Act  mandating  that  “the  Secretary  .  .  .  shall  with  reasonable  promptness 
issue  a  citation”  In  recent  years,  OSHA  has  shown  a  willingness  to  ignore  the  must-cite 
mandate,  while  at  the  same  time  resisting  Congressional  attempts  to  introduce  more  flexible 
language  into  law. 


POLICY  RECOMMENDATIONS: 

Congress  should  conduct  hearings  on  the  “must-cite”  language  in  Section  9(a)  of  the 
Occupational  Safety  and  Health  Act.  Based  on  the  information  obtained,  Congress 
should  then  develop  language  that  will  clearly  enable  cooperation  between  OSHA 
and  regulated  industries. 


4.  Barriers  to  Employment  Opportunities 

A  core  purpose  of  the  employment  laws  in  the  United  States  is  to  ensure  that  all 
individuals  are  afforded  an  equal  opportunity  for  employment.^  One  such  law  is  the  Americans 
with  Disabilities  Act  (ADA)  which  aimed  to  assure  “equality  of  opportunity,  full  participation, 
independent  living,  and  economic  self-sufficiency.”  Studies  done  to  date  have  not  shown  a 
significant  percentage  of  Americans  with  disabilities  entering  the  workforce  since  the  ADA 
became  effective,  even  though  the  same  studies  show  that  a  significant  majority  of  these  people 
would  prefer  to  be  working.  This  can  be  explained,  at  least  in  part,  by  the  “black  holes  of 
dependency”  generated  by  America’s  traditional  disability  policy.  Legislation  proposed  during 
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the  105th  Congress  would  have  extended  Medicare  coverage  for  people  leaving  the  SSDI 
program  to  join  the  workforce  and  would  have  given  SSDI/SSI  participants  a  choice  of 
providers  to  assist  them  in  finding  employment.  By  beginning  to  remove  the  current  legislative 
barriers  to  employment,  these  bills  would  certainly  promote  the  goals  of  the  ADA.  In  all 
probability,  these  reforms  would  also  save  money,  since  working  people  should  require  less  in 
public  services. 


POLICY  RECOMMENDATIONS: 

Congress  should  remove  current  legislative  barriers  to  employment  in  an  effort  to 
more  directly  support  the  goals  of  the  ADA.  An  immediate  way  to  begin  this 
process  would  be  for  the  Congress  to  once  again  pass  the  “Ticket  to  Work  and  Self- 
sufficiency”  Act. 

Congress  should  also  pursue  similar  efforts  to  identify  and  remove  the  barriers  to 
the  success  of  other  employment  laws. 


5.  Fiscal  Management  and  Integrity  Issues 

The  American  Worker  Project  experienced  an  unexpected  reluctance  or  inability  on  the 
part  of  the  Department  of  Labor  to  share  information  about  how  it  expends  funds.  The  problem 
seemed  to  stem  from  the  many  incompatible  reporting  systems  used  at  the  Department  of  Labor 
to  track  expenditures.  As  a  result  of  the  different,  and  sometimes  conflicting  reporting  systems, 
it  is  virtually  impossible  for  the  public  and  the  Congress  to  monitor  these  expenditures. 


POLICY  RECOMMENDATIONS: 

Congress  should  begin  the  development  of  uniform  reporting  systems  across 
government  so  that  any  taxpayer  can  quickly  obtain  reliable  information  on  how 
agencies  are  spending  tax  dollars. 

Department  of  Labor  should  modernize  and  consolidate  its  141  computer  systems. 


The  Employment  and  Training  Administration  has  awarded  most  of  its  appropriations  in 
the  form  of  noncompetitive,  discretionary  grants  to  the  same  organizations  for  more  than  15 
years,  and  it  does  not  require  that  the  names  of  principal  persons  funded  by  the  grants  be 
specified.  At  the  same  time,  the  Procurement  Review  Board  has  stated  that  continual,  long  term, 
sole-source  relationships  with  the  same  organization  are  inconsistent  with  the  Department’s 
competition  policy. 
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POLICY  RECOMMENDATIONS: 

Congress  should  require  competition  in  grant  making. 

Department  of  Labor  should  maintain  a  reference  list  to  cross-check  for  possible 
conflicts  of  interest  among  grantees  and  the  Department. 

Congress  should  comprehensively  reevaluate  the  exceptions  for  award  of  sole-source 
contracts  over  competitive  awarding  and  act  to  prevent  possible  abuse. 


The  Department  of  Labor  has  failed  to  'provide  justification  for  awarding  sole-source 
contracts  to  the  eight  labor  unions  and  one  business  organization  that  provide  Job  Corps  training. 
The  American  Worker  Project  suggests  the  elimination  of  sole-source  contracts  in  favor  of 
competitive  awarding. 


POLICY  RECOMMENDATION: 

Congress  must  reevaluate  non-discretionary  grant  award  procedures. 


The  Department  of  Labor  chooses  to  fund  the  Senior  Community  Service  Employment 
Program  (SCSEP)  national  sponsors  with  noncompetitive  grants.  In  doing  so,  the  Department 
sidesteps  their  own  procedures  requiring  noncompetitive  grants  over  $25,000  to  be  reviewed  and 
approved  by  the  Procurement  Review  Board.  Grant  awards  to  national  sponsors  are  used  to 
maintain  their  1978  level  of  activity,  which  is  known  as  the  hold-harmless  provision.  GAO  has 
concluded  that  the  Department  could  more  equitably  distribute  SCSEP  funds  if  the  hold-harmless 
provision  were  amended  or  eliminated. 


POLICY  RECOMMENDATION: 

Congress  should  reevaluate  the  Department  of  Labor’s  policy  on  exemption  of  these 
grants  from  competition  and  act  to  prevent  possible  abuse. 


6.  Procedural  Safeguards  for  Individuals  in  their  Dealing  with  Government 

The  purpose  of  the  Administrative  Procedure  Act  (APA)  is  to  provide  the  public  with  due 
process;  however,  the  Department  of  Labor  has  apparently  attempted  to  circumvent  this  process. 
One  example  of  this  was  the  Occupational  Safety  and  Health  Administration  (OSHA) 
establishment  of  the  Cooperative  Compliance  Programs  (CCP).  After  a  legal  challenge,  the 
courts  struck  down  this  program,  finding  that  it  should  have  been  subjected  to  formal  rulemaking 
under  the  APA. 
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POLICY  RECOMMENDATIONS: 


Congress  should  not  permit  any  agency’s  regulatory  agenda  to  circumvent  the 
requirements  of  the  APA. 

Congress  should  reevaluate  the  APA  as  a  whole,  and  update  appropriate 
protections,  to  reinforce  an  individual's  right  to  fully  participate  in  government. 


Another  Department  of  Labor  program  instituted  without  APA  notice  and  comment 
rulemaking  was  the  fashion  “Trendsetter  List.”  Intended  to  recognize  participants  in  a  program 
to  help  curb  labor  abuses,  the  list  served  to  coerce  certain  conduct  from  business. 


POLICY  RECOMMENDATIONS: 

Congress  should  work  with  the  U.S.  Department  of  Labor  to  achieve  the  objectives 
of  the  “Trendsetters”  program,  which  was  an  essential  part  of  the  Department's 
submission  under  the  “Results  Act,”  and  to  eliminate  the  program’s  flaws. 

Congress  should  conduct  hearings  into  the  government's  use  of  adverse  publicity 
against  regulated  parties. 

Congress  should  consider  legislation  that  imposes  specific  criteria  for  the  use  of 
adverse  publicity  against  a  regulated  entity. 


7.  Innovative  Techniques  to  Optimize  the  Benefits  of  Government 

In  a  time  of  decreasing  resources,  the  government  must  find  ways  to  leverage  its  resources 
for  maximum  impact.  One  innovative  approach  is  the  apparel  industry  s  use  of  a  formal 
cooperative  agreement”  with  the  federal  government.'”  Such  self-regulation  allows  the 
government  to  direct  its  limited  resources  to  those  areas  in  which  manufacturers  have  not 
instituted  self-monitoring,  while  it  retains  the  option  of  a  random  enforcement  check  at  any 
time.  Efforts  such  as  these  in  other  industries  could  strengthen  this  nation's  enforcement  of  the 
law  and  better  protect  our  workers. 
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POLICY  RECOMMENDATIONS: 

Congress  should  monitor  the  progress  of  the  independent  monitoring  programs  and 
conduct  hearings  on  pilot  programs.  If  these  programs  prove  successful,  Congress 
should  consider  codification  into  law. 

While  the  law  allows  independent  monitoring,  Congress  should  go  further  and 
sanction  the  use  of  audited  self-regulation  through  independently  monitored 
programs  in  other  industries. 


8.  Incentives  for  Worker  Training  and  Education 

Without  an  available  pool  of  skilled  workers  to  fill  the  jobs,  and  without  a  workforce  that 
is  constantly  increasing  its  skills  and  abilities,  the  U.S.  will  lose  its  competitive  advantage  to 
overseas  competitors.  Although  Congress  raised  the  cap  on  H-IB  Visas,  that  is  only  a  short-term 
solution  to  filling  high-tech  jobs.  The  skill  level  of  American  workers  must  increase  through 
better  education  and  training.  All  levels  of  government  should  do  everything  possible  to 
encourage  both  employer  and  individual  initiatives  in  life-long  learning.  Such  assistance  could 
include  tax  incentives  for  training,  simplification  of  existing  laws,  and  the  creation  of  flexible 
laws  that  encourage  innovations  in  employee  training.  Additionally,  the  American  workforce 
must  have  better  and  equal  access  to  high-quality  training  programs,  such  as  those  under  the 
apprenticeship  system. 


POLICY  RECOMMENDATIONS: 

Federal  and  state  regulators  should  change  policies  in  order  to  encourage 
progressive  training  programs  and  make  it  easier  for  both  new  and  current  workers 
to  take  advantage  of  training  opportunities.  Policies  should  not  discriminate 
between  business-provided  training  and  individually-provided  training. 

Congress  should  fully  review  the  National  Apprenticeship  Act  of  1937  (“Fitzgerald 
Act”)  to  make  this  system  more  fair  and  accountable. 

Congress  should  continue  to  pass  legislation  like  the  Work  Force  Investment  Act 
and  continue  to  evaluate,  and  when  necessary,  reform  the  nation’s  job  training 
programs  when  they  are  not  cost-effective  or  results-oriented. 
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9.  Incentives  for  Worker-Friendly  Labor  Conditions 

Congress  should  promote  workplace  incentives  that  encourage  family-friendly  practices. 
Congress  should  also  consider  tax  incentives  for  employers  to  create  family-friendly  workplaces 
with  flexible  hours,  part-time  work  with  benefits,  job  sharing,  and  home-based  work 
opportunities.  In  addition.  Congress  should  support  tax  deductions  for  employee  education 
expenses. 

By  2002,  some  estimates  are  that  more  than  54  million  employees  in  the  United  States 
will  be  involved  in  some  type  of  remote  work  in  private  sector  employment.  Despite  the 
establishment  goals  by  the  Clinton  Administration  for  the  use  of  flexiplace  work  arrangements, 
very  little  information  has  been  gathered  about  the  benefits  and/or  negative  products  of  these 
arrangements.  As  a  result  of  independent  research,  the  project  finds  that  employers  could 
achieve  significant  cost  reductions  through  the  use  of  these  work  arrangements.  Little  is  known, 
however,  about  the  offsets  to  these  cost  reductions  that  may  be  encountered  by  numerous 
managerial  and  legal  problems. 


POLICY  RECOMMENDATIONS: 

The  Education  and  the  Workforce  Committee  held  hearings  on  the  use  of 
telecommuting  arrangements  in  the  private  sector.  These  hearings  should  be 
followed  by  a  comprehensive  assessment  of  the  legal  obstacles  encountered  by 
employers  who  seek  to  use  these  work  arrangements  to  improve  their  productivity 
and  better  serve  their  employees.  If  necessary,  appropriate  legislation  should  be 
drafted  to  facilitate  these  work  arrangements. 

Congress  should  insist  that  the  federal  government  proceed  with  the  feasibility 
study  on  telecommuting  and  flexible  work  arrangements  in  the  federal  sector  that 
was  begun  over  a  decade  ago.  Congress  should  establish  a  completion  date  for 
publishing  this  study  and  making  it  available  to  the  public. 


10.  Workers’  Security  in  Pension  and  Retirement  Systems 

In  the  midst  of  an  ever-changing  work  environment,  many  workers  fear  being  “left 
behind”  by  change.  Many  workers  fear  that  the  standard  of  living  they  have  known  during  their 
working  years  will  decline  when  they  retire  or  are  forced  to  leave  the  workforce  for  whatever 
reason.  Additionally,  many  workers  fear  that  the  death  of  their  spouse  will  leave  them  unable  to 
meet  financial  obligations.  Because  of  these  fears,  policy-makers  must  turn  their  attention  to  the 
future  of  pension  and  retirement  law.  While  any  recommendations  for  change  will  certainly 
bring  controversy,  the  workers  in  this  nation  need  an  open  and  frank  discussion  of  the  legal 
framework  surrounding  economic  retirement  security.  The  American  worker  needs  flexible  and 
neutral  laws  that  will  allow  benefits  to  be  tied  to  either  the  employer  or  the  employee. 
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POLICY  RECOMMENDATIONS: 


Federal  Laws  should  be  flexible  and  neutral  in  allowing  benefits  to  be  tied  to  either 
the  employer  or  the  employee. 

Congress  should  focus  on  the  necessity  for  workplace  and  tax  laws  to  meet  the  needs 
of  the  modern  workplace  in  which  employees  may  change  jobs  a  number  of  times 
during  their  working  life. 

Congress  should  investigate  providing  a  legal  option  for  employees  to  carry  vested 
benefits  from  job  to  job  for  the  duration  of  their  career. 

Conclusion 

The  century  American  workplace  is  radically  different  from  the  workplace  of  the 
1930s  and  1940s.  Many  of  the  laws  created  during  that  era  do  not  fit  the  needs  today.  Although 
many  workers  and  industries  continue  to  exemplify  the  spirit  of  American  innovation,  they  are 
too  often  succeeding  in  spite  of  law,  and  not  because  of  it.  With  technological  change  occurring 
at  an  almost  overwhelming  pace,  with  increasing  global  competition,  with  a  decreasing  number 
of  skilled  workers,  American  workplace  law  must  change.  This  is  vital  to  make  America  the 
most  effective  work  environment  in  the  world.  This  is  vital  for  our  survival. 


See  “To  Pay  or  Not  to  Pay:  Modernizing  the  Overtime  Provisions  of  the  Fair  Labor  Standards  Act,”  N.  Abbott, 
University  of  Pennsylvania  Journal  of  Labor  and  Employment  Law,  Spring  1998. 

^Id. 

^  Id. 

National  Labor  relations  Act  of  1935,  29  U.S.C.  §§151-169 

Md. 

^  “Labor  Policy  for  the  Twenty-First  Century,”  Thomas  A.  Kochran,  University  of  Pennsylvania  Journal  of  Labor 
and  Employment  Law,  Spring  1998. 

’id. 

See  for  instance  Public  Law  No:  105-197,  which  codifies  OSHA's  long-standing  state-run  consultation  programs, 
or  Public  Law  No:  105-198,  which  prohibits  OSHA  from  establishing  any  performance  measures  for  OSHA 
employees  based  upon  the  number  of  inspections  conducted,  number  of  citations  issued,  or  amount  of  penalties 
assessed. 

^  See  generally,  42  U.S.C.A.  §2000e-2  and  3. 

See  testimony  of  Larry  K.  Martin,  President,  American  Apparel  Manufacturing  Association,  before  the  House 
Committee  on  Education  and  the  Workforce,  Subcommittee  on  Oversight  and  Investigations,  September  25,  1998. 
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Congressman  Pete  Hoekstra’s  Speech  to  the  Economic  Club  of 

Detroit: 

"The  American  Workplace  -  A  Strategy  for  Excellence" 
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APPENDIX  #1 


Congressman  Pete  Hoekstra 
Speech  to  the  Economic  Club  of  Detroit 
‘‘The  American  Workplace  - 
A  Strategy  for  Excellence” 


Ladies  and  gentlemen,  thank  you  for  granting  me  the  opportunity  to  speak  with 
you  today.  Some  of  you  might  be  expecting  me  to  talk  about  the  Northwest  Airlines 
strike,  but  I’m  not  going  to  address  that  today.  And  I  definitely  have  no  interest  in  talking 
about  President  Clinton  and  Monica  and  the  rest  of  that  little  soap  opera.  We’ll  have 
plenty  of  that  in  the  coming  weeks.  I’m  sure. 

No,  today  I  want  to  talk  with  you  about  a  vision  that  I  have  a  passion  for:  a 
working  environment  where  the  American  worker  can  be  the  most  productive  and 
highest-paid  w'orker  in  the  world.  An  environment  where  the  American  economic  system 
ensures  that  the  American  worker  adds  more  value  than  his  counterparts  around  the 
globe.  An  environment  where  businesspeople  from  all  around  the  world  want  to  do 
business. 

For  the  last  18  months,  my  oversight  subcommittee  has  been  developing  a 
strategy  to  meet  this  vision. 

Here’s  what  we  know  so  far: 

•  Change  is  needed.  The  legal  framework  for  the  American  workplace  needs 
dramatic  change.  Public  policy  has  not  kept  pace  with  the  changes  in  the  private 
sector. 

•  However,  despite  overwhelming  evidence  that  we  need  major  restructuring  of 
many  workplace  laws,  we  are  mired  in  the  status  quo  and  many  are  afraid  of 
change. 

•  We  need  a  Strategy  for  Excellence  which  can  build  momentum  for  change  by 
focusing  on  four  key  values  all  built  on  the  concepts  of  freedom  and  choice: 

— s  new  workplace  law  must  be  effective  and  efficientj 
— s  new  workplace  law  must  be  dynamic  and  flexible; 

— s  new  workplace  law  must  be  worker-centered; 

r:i>  new  workplace  law  must  foster  a  high  value-added  worker  economy. 
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The  model  of  tomorrow’s  legal  framework  has  to  recognize  the  emergence  of  a 
large  group  of  workers  who  want  to  be  -  and  have  the  capability  to  be  -  empowered.  That 
is,  they  would  have  the  capability  to  have  control  of  much  more  of  their  work  lives  than 
what  current  labor  law  allows.  They  would  no  longer  see  government  as  the  needed 
protector  in  their  lives. 

We’ve  met  with  workers,  employers,  and  academics,  asking  them  questions  and 
listening  to  their  advice  on  the  future  of  the  workplace.  It  has  been  a  fascinating 
experience. 

The  case  for  change  is  overwhelming:  Just  imagine  if  your  corporation  was 
managing  its  business  with  1930s  procedures,  practices,  and  technology.  It  wouldn’t 
work.  But  that’s  what  the  federal  government  asks  you  to  do  when  you  work  under 
today’s  American  labor  laws. 

Much  of  this  labor  law  was  developed  during  the  Depression  and  World  War  II. 
The  defining  labor  law  -  Fair  Labor  Standards  Act  -  was  created  in  1938,  while  the 
National  Labor  Relations  Act  was  enacted  in  1935. 

Consider  the  period  when  these  laws  were  developed  versus  today’s  conditions: 

•  In  1938,  1  in  5  of  all  American  workers  were  unemployed,  but  today  only  1  in  25 
American  workers  face  unemployment  in  a  vastly  expanded  workforce; 

•  In  1938,  more  than  1  out  of  5  worked  in  agriculture,  but  today  just  1  in  40  hold 
agriculture-related  jobs; 

•  In  1938,  1  out  of  3  workers  labored  in  manufacturing  jobs,  but  less  than  half  of 
that  now  hold  those  jobs; 

•  Finally,  in  1938,  just  over  1  in  10  workers  worked  in  the  service  sector,  but  today, 
that  number  has  nearly  doubled. 

So  much  has  changed  since  1938.  There  was  no  cell  phone,  no  computer  chip,  no 
e-mail,  no  laptop,  no  Intel,  no  Microsoft. 

This  technological  revolution  has  created  the  fastest  and  largest  growing  sector  of 
our  economy.  High-tech  businesses  have  twice  the  sales  of  automotive  manufacturing 
and  food  production. 

Products  such  as  software  can  move  instantly  around  the  globe,  meaning  they  can 
be  produced  as  easily  in  Malaysia  as  in  Michigan.  The  high-tech  industry  operates  under 
time  constraints  that  weren’t  even  considered  feasible  just  a  few  years  ago.  These 
businesses  operate  on  what  they  call  a  “web  year”  which  means  they  need  to  get  it  right 
in  90  days,  and  they  have  to  do  it  over  and  over  and  over  again.  Tasks  used  to  be 
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measured  in  seconds,  minutes  and  hours  but  now  are  measured  in  milliseconds, 
microseconds  and  nanoseconds.  Technology  has  now  redefined  time  in  many  industries. 

Then  there’s  the  government. 

Most  of  you  are  familiar  with  the  Davis-Bacon  Act,  a  law  that  typically  increases 
the  labor  cost  of  a  construction  project  by  more  than  25  percent.  A  recent  General 
Accounting  Office  study  found  that  the  average  wage  survey  collected  by  the  Labor 
Department  is  7  years  old.  Think  about  it.  That’s  28  web  years. 

Then  there’s  the  EPA.  It  is  blocking  a  steel  mill  (which  would  create  200  jobs) 
from  locating  near  Flint  because  someone  thought  it  might  hurt  minorities.  Of  course, 
nobody  at  the  EPA  bothered  to  do  a  simple  survey  of  the  area.  It  turns  out  that  84  percent 
of  that  area’s  residents  are  white. 

I  could  go  on  and  on,  and  so  could  you.  I’m  sure.  There  is  a  compelling  need  for 
change  in  federal  law,  particularly  labor  law.  Yet  after  attempts  by  Ronald  Reagan  and 
the  Dunlop  Commission,  there  is  still  no  progress  or  even  a  real  debate  about  labor  policy 
reform. 

Why  is  this?  I  offer  three  reasons; 

•  Number  1:  The  prevailing  wisdom  is,  “If  things  are  good,  why  change?”  That  is  a 
dangerous  attitude  to  take.  I  believe  the  economic  turmoil  in  the  Far  East,  and 
other  parts  of  the  world  will  create  change  in  those  economies  that  will  threaten 
the  success  we  are  currently  enjoying.  America  can’t  sit  still.  I  strongly  believe 
the  saying  made  famous  in  Detroit,  Tf  you’re  not  making  dust,  you’re  eating  it.’ 

•  Number  2:  Another  prevailing  notion  is,  “Why  bother?”  Why  isn’t  corporate 
America  fully  engaged?  Too  often  it  is  easier  to  build  a  plant  in  Mexico  than  to 
deal  with  all  the  hassles  of  U.S.  regulations.  Too  often  it  is  easier  to  hire  lawyers 
and  accountants  to  help  you  comply  with  the  law  than  to  fight  an  entrenched 
liberal  political  establishment  to  change  the  law.  And  too  often  it  is  easier  to 
avoid  risk  altogether  than  to  fight  the  government  in  the  courts.  Too  often,  it’s 
just  not  worth  it  to  fight  for  labor  law  reform. 

•  Number  3:  Businesses,  government  and  organized  labor  continue  to  face 
challenges  in  working  together  to  achieve  reform  in  everyone’s  best  interest.  I 
want  to  be  very  careful  in  how  I  say  this.  In  my  congressional  district  I  have  seen 
very  successful  cooperation  between  union  workers  and  management  at  a  local 
level.  They  have  successfully  restructured  their  procedures  and  costs  to  be 
competitive  in  the  automotive,  foundry  and  other  manufacturing  industries.  Yet 
too  often  there  is  a  disconnect  between  union  locals  and  the  policies  and  actions 
of  the  national  union  leadership.  In  my  subcommittee’s  investigation  of  the 
Teamsters,  we  are  in  a  situation  where  the  leadership  of  the  largest  private-sector 
union  has  stolen  money  from  its  rank-and-file  members,  is  misappropriating  rank- 
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and-file  members’  money,  and  has  prevented  the  rank  and  file  and  my 
subcommittee  from  reviewing  key  internal  financial  documents.  The  leadership 
has  been  thrown  out  of  the  union,  individuals  pleaded  guilty  to  money  laundering, 
and  corruption  may  extend  to  the  number  two  official  at  the  AFL-CIO,  Richard 
Trumka,  the  Democratic  National  Committee  and  former  White  House  deputy 
chief  of  staff  Harold  Ickes.  In  short,  the  labor  union  movement  is  in  trouble. 
Organized  labor  has  an  important  role  to  play  in  these  reform  efforts,  but  not 
when  it  loses  touch  and  accountability  with  the  rank  and  file. 

So  what  does  a  Strategy  for  Excellence  look  like?  Where  do  we  find  common 
ground? 

First,  it  will  allow  for  choices. 

Second,  it  will  embrace  global  markets  and  global  opportunities. 

Finally,  it  will  update  and  simplify  American  labor  law  to  reflect  the  new  realities 
which  I  have  outlined.  It  will  make  the  American  work  environment  one  which  is: 

•  Effective  and  efficient; 

•  Dynamic  and  flexible; 

•  Worker-centered; 

•  High  value-added,  by  having  the  best  trained  and  capable  workforce  in  the  world. 

[POINT  1  -  efficient  and  effective]  What  is  not  efficient  is  when  a  new  business 
in  the  state  of  California  is  forced  to  contend  with  38  different  federal  and  35  state  laws. 
These  are  the  number  of  labor  laws  facing  a  start-up  company  in  California  (covering 
laws  only  in  the  areas  of  wages,  environment,  safety,  health,  civil  rights  and 
discrimination,  and  pension  benefits.) 

These  laws  vary  in  their  application,  depending  on  the  size  of  the  company.  They 
are  complicated.  In  some  cases,  state  law  takes  precedent,  in  others,  federal  law  takes 
precedent.  Sometimes  these  laws  are  duplicative.  California’s  definition  of  an  employee 
is  broader  than  federal  law  and  therefore  includes  more  workers  under  provisions  of 
employment  insurance  and  state  income  tax. 

Even  when  you’re  dealing  with  just  federal  law,  you  not  only  find  that  the  laws 
are  duplicative,  but  they  are  sometimes  contradictory.  Three  major  pieces  of  legislation 
that  are  often  contradictory  are  the  Americans  with  Disabilities  Act,  the  Family  Medical 
Leave  Act  and  Worker’s  Compensation.  For  example,  under  the  ADA,  you  may  not  ask 
about  the  health  condition  of  an  employee  while  the  Family  Medical  Leave  Act  requires 
it.  If  you  meet  the  requirements  of  one,  there  is  a  good  chance  you  will  violate  the 
requirements  of  the  other.  Violation  of  either  act  could  result  in  a  lawsuit.  That’s  not 
effective  or  efficient. 
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Is  there  any  confusion  as  to  what  is  a  part-time  worker  versus  a  leased  employee 
versus  an  hourly  employee  versus  a  salaried  employee,  and  the  difference  between  an 
exempt  and  non-exempt  employee?  What  is  the  multi-point  test  to  quality  as  an 
independent  contractor? 

Here  is  a  story  that  might  sound  familiar,  A  small-business  employer  in  my 
district  is  growing  rapidly  in  the  educational  field  employing  high-tech  workers.  This 
employer  reached  the  magic  number  of  50  employees  and  called  in  their  labor  attorney. 
They  spent  weeks  and  thousands  of  dollars  classifying  their  employees  even  though  they 
never  knew  they  had  a  problem.  The  result:  lost  productivity  trying  to  fit  1998  pegs  into 
1938  holes.  When  their  labor  lawyer  left,  he  said:  “There’s  a  50-50  probability  we  got  it 
right!”  That’s  not  efficient  or  effective. 

Remember,  each  dollar  we  save  can  either  be  used  to  lower  costs,  increase  wages 
or  new  investment, 

[POINT  2  -  Dynamic  and  flexible]  Our  labor  laws  need  to  be  dynamic  and 
flexible.  Policy  makers  need  to  recognize  the  opportunities  of  the  high-tech  market  and 
the  challenge  of  the  New  York  sweatshops.  I  know  that  not  every  company  needs  to  work 
with  its  employees  the  way  high-tech  companies  do.  I  also  know  that  there  are  employers 
where  government  is  and  needs  to  be  the  first  line  of  protection.  We  need  to  recognize 
that  the  economy  continues  to  change  and  we  must  be  ready  to  respond  more  quickly  to 
new  opportunities.  Successful  businesses  embrace  the  future.  Government  needs  to  get 
with  the  program  or  risk  seeing  more  jobs  and  opportunities  going  to  other  countries,  or 
simply  falling  by  the  wayside.  We  need  more  flexibility.  We  can’t  afford  to  keep  locking 
every'one  into  1938. 

[POINT  3  -  Worker-centered]  Next,  we  need  labor  laws  which  recognize  the 
value  of  the  individual  worker,  America  is  a  nation  of  personal  freedom  and  individual 
achievement. 

In  a  world  of  knowledge  workers,  we  need  to  be  prepared  to  empower  each 
person  and  enable  them  to  take  control  of  their  futures.  Imagine  the  opportunity  cost  if 
this  group  of  workers  isn’t  challenged  or  if  artificial  barriers  prevent  these  workers 
opportunities  to  move  more  freely  through  the  marketplace. 

With  the  development  of  many  different  types  of  work  arrangements,  many  at  the 
employees’  discretion,  part-time,  leased,  temporary,  full-time,  independent  contractors 
and  freelance,  and  others  we  can  deal  with  their  frustrations  and  insecurities  by  enabling 
them  to  take  ownership  of  their  own  benefits,  health  care,  401  (k)  plans,  and  retirement. 
Many  benefits  should  be  tied  to  the  employee,  rather  than  to  the  workplace.  In  today’s 
mobile  economy,  why  do  employees  need  to  worry  about  health  care  or  retirement  when 
they  change  jobs?  Why  should  one  type  of  work  arrangement  be  treated  differently  by 
our  tax  laws  than  others?  Why  would  we  reward  full-time  arrangements  when  many 
workers  choose  other  arrangements,  even  though  they  will  be  penalized  by  our  labor  or 
tax  laws? 
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We  need  to  open  up  and  expand  work  arrangements,  not  limit  them.  By 
significantly  changing  our  tax  law,  and  moving  the  benefits  to  the  worker  rather  than  to 
the  employer,  we  will  significantly  reduce  the  stress  and  insecurity  in  our  new,  more 
mobile  workforce.  Let’s  facilitate  an  efficient  movement  of  resources,  not  impede  it. 
Let’s  allow  for  both  employer-  and  employee-based  benefit  plans. 

It’s  a  fundamental  shift,  recognizing  the  importance  of  employees  in  making 
decisions  for  themselves. 

While  this  change  will  take  time,  and  a  process  for  implementing  these  types  of 
reforms  need  to  be  developed,  those  seeking  to  do  so  should  recognize  that  models 
already  exist  for  these  types  of  arrangements'  that  are  focused  on  the  worker,  not  the 
employer. 

MIT’s  Thomas  Malone  believes  that  common  interest  groups  like  trade 
associations  and  unions,  can  begin  to  play  a  much  bigger  role  in  peoples’  lives  to  help 
compensate  for  the  lack  of  financial  security  and  sense  of  community  once  provided  by 
employers.  He  envisions  the  development  of  “professional  guilds”  that  offer  everything 
from  volleyball  teams  to  health  and  unemployment  insurance  and  retirement  plans. 

Trade  associations  and  chambers  of  commerce  2ire  already  providing  reduced-rate 
health  plans  to  their  members.  The  Michigan  Chamber  of  Commerce  has  created  a 
Volunteer  Benefit  Plan,  which  gives  employers  the  opportunity  to  make  health  insurance 
available  to  their  employees  at  no  cost  to  the  employer.  The  Screen  Actors  Guild 
contracts  with  producers  to  pay  up  to  30  percent  of  members’  wages  into  the  Guild’s 
benefit  fund.  At  a  time  when  unions  are  shrinking  and  under  fire  for  providing  little  to 
their  merribers,  such  a  concept  may  provide  them  with  new  growth  opportunities.  They 
could  develop  a  whole  new  service  function  to  a  much  broader  range  of  workers. 

An  empowerment  strategy  also  would  open  up  the  workplace  for  gain  sharing 
between  employees  and  employers. 

It  would  open  up  the  workplace  for  truly  innovative  'and  effective  worker 
involvement  efforts. 

I’m  firmly  convinced  that  in  many  segments  of  our  economy  we  could  make 
significant  increases  in  productivity  by  unleashing  the  full  potential  of  the  individual 
American  worker,  by  recognizing  the  new  power  and  leverage  that  they  have  in  today’s 
work  environment. 

[POINT  4  -  High  value  added]  We  must  also  create  an  environment  that  affords 
workers  the  ability  to  upgrade  their  skills  and  education.  One  of  the  constant  goals  of 
workers  and  employers  is  the  desire  to  have  in  place  a  system  that  allows  and  encourages 
ongoing  skill  enhancement.  Corporations,  unions,  government,  and  individuals  have 
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dedicated  large  amounts  of  resources  and  time  to  this  effort.  We  must  improve  and 
expand  this  commitment  to  learning  and  skill  enhancement. 

Why  is  it  that  in  America  today,  many  businesses  are  encouraging  Congress  to 
increase  H-IB  visas  from  65,000  to  1 15,000?  What  are  we  not  doing  that  would  allow 
these  jobs  to  be  filled  by  Americans?  Why  can’t  employers  find  workers  with  the  skills 
that  they  need?  Why  did  1  hear  at  one  community  college  1  visited  that  only  40  percent  of 
all  students  had  the  basic  skills  to  do  college  work?  How  many  high-skilled  jobs  could 
be  filled  by  American  young  people  if  we  improved  this  number  to  60  or  75  percent,  or 
higher? 


Since  1995,  1  have  visited  16  states  and  held  22  hearings  as  part  of  the  my 
subcommittee’s  Education  at  a  Crossroads  Project.  This  project  was  an  attempt  to 
understand  where  America’s  schools  are  today  and  what  impact,  positive  or  negative,  the 
federal  government  has  had  in  improving  education. 

1  have  found  -  and  I’m  sure  you  also  know  this  to  be  true  -  that  we  are  failing  too 
many  of  our  kids  in  the  K-12  system,  and  we  are  not  developing  a  model  for  life-long 
learning.  It  is  the  Achilles’  heel  of  our  future  as  a  world  power.  We  can’t  accept  being  in 
the  middle  or  at  the  back  of  the  pack  when  it  comes  to  learning. 

We  must  work  at  creating  a  society  focused  on  and  rewarded  for  learning. 

If  our  cliildren  don’t  get  a  proper  education,  they  will  never  have  the  opportunity 
to  pursue  or  live  the  American  dream.  If  our  workers  are  not  provided  with  the  means  to 
continue  their  learning,  then  the  American  dream  will  be  diminished.  This  is  a  difficult 
problem,  but  one  which  all  Americans  must  face,  including  and  especially  the  business 
community, 

I  am  impressed  by  the  efforts  being  made  by  many  Michigan  businesses  to 
improve  education.  The  Michigan  Business  Leaders  for  Education  Excellence  is 
implementing  strategies  to  improve  education  in  Michigan.  They  have  published  the 
Michigan  School  Report  to  establish  greater  accountability  for  schools  to  teach  basic 
skills.  They  have  produced  an  advertising  campaign  to  raise  public  awareness  of  the 
importance  of  improving  education.  And  they  have  created  a  “How  To”  guide  for 
businesses  to  become  more  involved  in  education  reform  in  their  communities. 

These  efforts,  which  are  entrepreneurial  and  creative  and  which  demonstrate  a 
long-term  commitment  on  the  part  of  the  business  community  to  improve  education  in 
Michigan,  are  not  just  acts  of  public  service  and  good  stewardship  -  they  are  the  right 
thing  to  do.  It  is  in  all  our  best  interests  to  work  together  for  dramatic  improvements  in 
education  in  Michigan.  Over  the  next  two  years,  there  may  be  an  opportunity  in 
Michigan  to  greatly  expand  educational  opportunities  for  our  children  through  greater 
parental  choice  in  directing  educational  dollars.  I  hope  you  will  all  give  strong 
consideration  to  joining  that  effort. 
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The  state  of  the  American  workplace  and  American  labor  law  is  complicated  but 
promising.  We  must  embrace  change.  We  must  find  common  ground. 

Here  are  a  few  things  which  Congress  should  pursue  early  in  the  106th  Congress  which 
would  chart  a  very  different  course  for  the  future  of  American  labor  law: 

•  First,  we  should  pass  legislation  that  would  harmonize  all  federal  laws  so 
employers  who  act  in  good  faith  to  comply  with  one  law,  but  by  doing  so  violate 
another  federal  law,  will  not  be  held  liable.  American  labor  law  should  be  a 
concise  and  consistent  set  of  rules  and  regulations  that  match  today  s  working 
conditions.  Laws  should  protect  people,  not  trap  them. 

•  Second,  in  the  next  tax  reform  legislation,  we  should  pass  100  percent 
deductibility  for  individual  health  care  plans  and  develop  a  strategy  to  pass  100 
percent  deductibility  for  other  benefits  as  well. 

•  Third,  we  need  to  encourage  more  accountability  by  corporations  and  organized 
labor  to  work  for  the  common  interests  of  shareholders,  employees  and  rank-and- 
file  members  alike. 

•  Fourth,  Michigan’s  business  community,  parents  and  other  concerned  citizens  can 
set  an  example  for  the  nation  by  working  together  to  provide  greater  educational 
choice  and  opportunities  for  our  children.  Our  future  is  being  developed  today  in 
classrooms.  Will  children  get  the  best  education  possible?  Will  education  dollars 
be  put  to  the  best  possible  use?  These  are  critical  issues,  not  just  for  our  children, 
but  also  for  the  tomorrow’s  workplaces. 

•  Finally,  we  need  to  challenge  the  business  community,  organized  labor, 
entrepreneurs  and  workers  alike  to  get  involved  in  the  fight  for  labor  law  reform. 
Today,  the  political  critical  mass  is  lined  up  squarely  behind  the  status  quo.  Our 
goal  must  be  to  shift  the  political  critical  mass  in  the  direction  of  change  and 
reform. 

We  must  move  from  a  perspective  that  views  most  workers  as  potential  victims  to 
workers  who  are  empowered  and  want  to  take  greater  control  of  their  future.  We  must 
work  together  to  improve  today’s  educational  environment  and  foster  an  attitude  of  life¬ 
long  learning  when  a  person  enters  the  workforce. 

We  need  to  reinvigorate  the  American  dream  and  not  encumber  it  with 
complicated  laws  that  impede  the  effectiveness  of  the  workplace  and  consequently  the 
future  of  workers.  We  need  to  open  up  the  process  to  alternative  work  and  benefit 
arrangements.  One  size  does  not  fit  all. 

We  can  get  there  if  we  open  a  real  dialogue  and  embrace  change.  We  all  share 
similar  values  and  hopes  for  the  next  generation. 
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There  is  a  need  for  a  deeper  dialogue  between  workers,  both  organized  and 
unorganized,  business  leaders,  academics,  and  policy  leaders  to  take  advantage  of  the 
opportunities  that  face  us.  If  we  fail  to  act,  we  are  missing  an  opportunity  to  improve  the 
wages,  skills,  and  productivity  for  all  Americans.  If  we  fail,  we  are  jeopardizing  the 
American  dream. 

I  challenge  and  invite  you  to  join  me  in  defining  a  new  course  and  a  new  direction 
in  American  labor  law.  We  must  forge  a  new  working  relationship  by  finding  common 
ground  for  employers  and  employees.  I  have  enjoyed  working  with  the  Mackinac  Center 
for  Public  Policy  and  others  who  have  a  passion  for  long-term  strategic  planning  and 
analysis.  If  we  all  work  together,  we  will  make  America  a  more  productive  and 
prosperous  nation  for  our  children  and  grandchildren. 

Thank  you  for  allowing  me  to  share  with  you  what  I  believe  are  some  of  the 
elements  for  an  emerging  Strategy  for  Excellence  for  the  American  workplace. 

### 

September  9,  1998 

Cobol  Hall,  Detroit,  Michigan 

12:00  Noon 
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APPENDIX  #2 


STAFF  MEMBERS  OF  THE 
AMERICAN  WORKER  PROJECT 


Jan  O.  Faiks  -  Project  Director 
Paul  L.  Boertlein  -  Communications  Director 
Arturo  R.  Silva  -  Media  Assistant 
Stevan  W.  Johnson  -  Office  Manager 

Beth  E.  Wallinga  -  Staff  Assistant/Receptionist  (Intern  Spring  1998) 

William  W.  Matchneer,  III  -  Chief  Counsel 

Stephen  Settle  -  Professional  Staff  Member/Investigator 

Kimberly  A.  Reed  -  Professional  Staff  Member/Counsel 

Patrick  J.  Lyden  -  Staff  Assistant,  Fall  1997 

August  Stofferahn  -  Professional  Staff  Member,  Fall  1997 

Allison  Hogg  -  Intern,  Summer  1998 

Peter  L.  Wucetich  -  Intern,  Fall  1998 
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APPENDIX  #3 


ROUNDTABLE  DISCUSSIONS  AND  SITE  VISITS 


A  thorough  evaluation  of  the  current  status  of  labor  law  requires  feedback  from 
the  people  affected  by  those  laws  on  a  regular  basis.  Noting  the  importance  of  hearing 
from  American  workers,  the  Subcommittee  visited  workplaces  in  cities  including  Atlanta, 
GA;  Seattle,  WA;  Santa  Clara,  CA;  Dallas,  TX;  Boston,  MA;  Greenville,  SC;  and  Troy, 
MI. 


While  in  these  cities.  Chairman  Hoekstra  chose  to  use  the  forums  of  roundtable 
discussions  and  site  visits  to  gather  information  for  the  following  reasons: 

1 .  To  meet  as  many  workers  as  possible  and  hear  innovative  practices  and 
suggestions  as  well  as  what  is  not  working  in  the  workplace. 

2.  To  make  the  American  Worker  Project  a  worker-centered,  not  Washington- 
centered,  investigation  of  the  American  workplace. 

3.  To  determine  who  would  make  the  best  witnesses  for  Congressional  hearings. 


The  Subcommittee  met  with  a  vast  spectrum  of  individuals,  including  front-line 
workers,  management,  academics,  union  members,  persons  with  disabilities  and  others  to 
discuss  issues  of  importance  to  the  workplace.  These  discussions  were  with  people  from 
many  different  industries,  including  textile,  telecommunications,  small  business, 
maritime,  energy,  waste  treatment,  automobile,  high  tech  and  construction. 

Below  is  a  brief  analysis  of  the  roundtables  and  related  activities,  along  with 
summarized  findings  where  appropriate. 


Seattle,  Washington  and  Silicon  Valley,  California  Roundtable  Discussions 

On  December  10-12,1997,  the  Committee  on  Education  and  the  Workforce’s 
American  Worker  at  a  Crossroads  Project  (AWP)  held  roundtable  discussions  and  site 
visits  in  Seattle,  WA  and  Silicon  Valley,  CA.  These  events  initiated  the  AWP’s  outreach 
across  the  nation,  soliciting  input  from  individual  Americans  on  how  they  view  their  jobs, 
their  companies,  and  the  workplace  in  general. 

The  AWP  participants  included  Chairman  Pete  Hoekstra,  majority  and  minority 
committee  staff  members,  and  a  representative  from  the  U.S.  Secretary  of  Labor. 
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Sectors  of  the  Maritime  Industry,  Seattle,  WA 

On  December  10,  1997,  eleven  representatives  of  the  various  sectors  of  the 
maritime  industry  met  with  Chairman  Hoekstra,  AWP  staff,  and  a  representative  from  the 
U.S.  Secretary  of  Labor’s  office.  The  focus  of  the  discussion  was  twofold:  to  learn  about 
the  current  status  of  this  industry  and  to  hear  first-hand  suggestions  from  the  various 
sectors  on  how  to  improve  the  workplace  in  this  industry.  Views  heard  at  the  meeting 
include: 

1 .  A  perceived  decline  in  the  Seattle  area’s  maritime  industry; 

2.  How  the  Jones  Act  (46  U.S.C.A.  §  688  et.  seq.)  and  foreign  competition  may  be 
contributing  to  a  reduction  in  the  industry’s  size; 

3.  A  perceived  negative  effect  that  the  Walsh-Healy  Public  Contracts  Act  (41  U.S.C. 
§  35)  has  had  on  the  industry’s  competitiveness; 

4.  The  concern  over  foreign  competition  for  low-paying,  low  skilled  jobs;  and, 

5.  The  Maritime  Alliance,  an  example  of  union  and  business  working  together 
towards  a  common  goal  for  the  industry. 


Fraser  Boiler  Company,  Seattle,  WA 

On  December  10,  1997,  Congressman  Hoekstra,  AWP  staff,  and  a  representative 
from  the  XJ.S.  Secretary  of  Labor’s  office  participated  in  a  site  visit  to  the  Fraser  Boiler 
Company.  The  group  toured  the  facility  and  talked  with  workers  about  issues  of  concern 
to  the  maritime  industry,  competition,  and  business  operations. 


Construction  Industry  Training  Council  (CITC),  Bellevue,  WA 

On  December  10,  1997,  eleven  representatives  of  the  Construction  Industry 
Training  Council  and  its  affiliated  sponsors  and  support  staff  met  with  Chairman 
Hoekstra,  AWP  staff,  and  a  representative  from  the  U.S.  Secretary  of  Labor’s  office.  The 
focus  of  the  discussion  was  to  learn  about  CITC’s  innovative,  open-shop  construction 
apprenticeship  program  and  the  problems  associated  with  maintaining  such  a  program  in 
the  state  of  Washington.  Issues  discussed  included  the  following: 

1.  The  success  that  students  have  had  with  CITC  after  having  been  unable  to 
succeed  in  other  programs; 

2.  The  difficulties  CITC  has  had  in  surviving  legal  battles  to  remain  one  of  the  few 
open  shop  apprentice  programs  in  the  state;  and 
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3.  The  concern  over  the  discriminatory  system  in  place  for  approving  the 
apprenticeship  programs. 

Microsoft  Corporation,  Redmond,  WA 

On  December  11,  1997,  fourteen  representatives  of  various  high-technology 
industries  met  with  Chairman  Hoekstra  and  staff  at  the  Microsoft  Corporation  campus. 
The  focus  of  the  discussion  was  what  education  is  needed  to  prepare  workers,  what 
federal  laws  are  hindering  the  workplace,  and  what  needs  to  be  done  to  create  high 
paying,  high  quality  jobs.  Issues  discussed  included  the  following: 

1 .  The  increased  demand  for  high-technology  employees; 

2.  The  necessity  of  high-technology  education;  and 

3.  The  effect  of  temporary  employees  on  the  workplace. 

Chairman  Hoekstra  and  the  AWP  staff  also  heard  from  five  Microsoft  Corporation 
representatives  on  various  recruiting  and  educational  programs.  Issues  discussed 
included  the  following: 

1 .  Microsoft’s  innovative  recruiting  services  for  high-tech  workers; 

2.  The  Skills  2000  program,  the  company’s  career  track  program  for  college 
students; 

3 .  The  mid-career  training  which  Microsoft  offers  to  prepare  new  workers; 

4.  The  company’s  involvement  with  community  colleges;  and 

5.  Microsoft’s  philanthropic  interests  and  involvement. 


King  County  Waste  Water  Management  Plant,  Seattle,  WA 

On  December  11,  1997,  six  union  employees  and  managers  of  the  King  County 
Waste  Water  Management  Plant  met  with  Chairman  Hoekstra  and  staff.  The  focus  of  the 
discussion  was  the  innovative  labor/management  working  environment  in  this  union 
plant.  Issues  discussed  included  the  following: 

1 .  Employee  involvement  in  all  phases  of  improving  the  company’s  business; 

2.  The  inclusion  of  a  peer  review  system;  and 

3.  The  company’s  gainsharing  plan  for  employees. 
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American  Electronics  Association,  Santa  Clara,  CA 

On  December  12,  1997,  twenty-five  representatives  from  various  high-technology 
industries  met  with  Chairman  Hoekstra,  AWP  staff  and  a  representative  from  the  U.S. 
Secretary  of  Labor’s  office  at  a  roundtable  hosted  by  the  American  Electronics 
Association.  The  focus  of  the  discussion  was  the  changing  American  workplace  and  its 
requirements  for  remaining  competitive,  as  well  as  the  effect  of  various  federal  laws  on 
the  high-tech  industry.  Issues  discussed  included  the  following; 

1 .  The  transfer  from  manufacturing  to  service  industry  jobs  in  the  American 
workplace; 

2.  The  effect  of  telecommuting  on  the  workforce; 

3.  The  increased  interest  in  a  flexible  workplace,  including  temporary  and  contract 
work; 

4.  The  need  for  an  increase  in  the  cap  for  Hl-B  visas  (subsequently  enacted  as  P.L. 
105-277,  which  establishes  an  increased  cap  on  the  entrance  of  visitation  workers 
who  enter  the  country  to  cover  the  high-tech  industry);  and 

5.  The  need  for  flexibility  in  the  workplace  to  ensure  high  paying,  high  quality 
American  jobs. 

Additionally,  Michaela  Platzer,  senior  writer  and  researcher  for  Cybernation, 
presented  a  lecture  on  important  statistics  in  the  high-technology  industry  via  video 
conferencing  from  Washington,  DC. 


Mission  College,  Santa  Clara,  CA 

On  December  12,  1997,  the  administration  and  faculty  of  Mission  College  met 
with  Chairman  Hoekstra  and  staff  The  focus  of  the  discussion  was  the  successful 
development  of  education  programs  between  the  community  college  in  Silicon  Valley 
and  the  area’s  high-technology  companies.  Issues  discussed  included  the  following: 

1 .  The  partnership  between  the  business  community  and  the  school,  which  has 
resulted  in  meaningful,  hands-on  education  and  transition  to  high-tech  jobs;  and 


2.  The  college’s  ongoing  effort  to  educate  the  public  about  the  up-to-date  high-tech 
training  Mission  College  provides  and  the  demand  for  workers  in  this  field. 
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3Com  Corporation,  Santa  Clara,  CA 


On  December  12,  1997,  six  executives  and  workers  of  the  3Com  Corporation  met 
with  Congressman  Hoekstra,  AWP  staff  and  a  representative  from  the  U.S.  Department 
of  Labor.  The  focus  of  the  discussion  was  on  the  difficulties  this  innovative,  high 
technology  company  has  experienced  with  labor  laws.  Issues  discussed  included  the 
following: 


1 .  The  difficulty  in  classifying  and  defining  exempt  versus  non-exempt  employees 
and  the  need  for  revision  of  the  Fair  Labor  Standards  Act  (29  U.S.C.  §  201); 

2.  The  rapid  pace  of  the  high-tech  industries  and  the  emergence  of  the  concept  of  a 
“web  year”,  notions  which  are  not  accommodated  by  pre-W.W.II  labor  laws;  and 

3.  How  local  and  global  competition  creates  an  insecure  work  environment  that 
requires  diversification. 


Dallas  and  Houston,  Texas  and  Atlanta,  Georgia  Roundtable  Discussions 

On  January  12,  13,  and  20,  the  Committee  on  Education  and  the  Workforce’s 
American  Worker  at  a  Crossroads  Project  held  its  third,  fourth,  and  fifth  in  a  series  of 
roundtable  discussions  and  site  visits  in  Texas  and  Georgia. 

The  AWP  participants  included  Chairman  Pete  Hoekstra,  majority  committee 
staff  members,  minority  staff  counsel,  and  a  representative  from  the  Office  of  the 
Secretary^  of  Labor.  They  met  with  a  broad  spectrum  of  workplaces,  including  more  than 
1 00  corporate  executives,  union  and  non-union  workers,  outside  groups,  constituents  and 
educators.  Additionally,  Rep.  Joe  Barton  (R-TX)  attended  the  roundtable  at  Intel 
Corporation  in  Fort  Worth,  TX;  Rep.  Nathan  Deal  (R-GA)  attended  the  roundtable  at 
IBM  in  Atlanta,  GA;  and  Rep.  Robert  Scott  (D-VA)  attended  all  sessions  in  Atlanta,  GA. 


GTE  Service  Corporation,  Irving,  TX 

On  January  12,  1998,  nine  representatives  of  GTE  Service  Corporation  met  with 
Congressman  Hoekstra,  AWP  staff  and  a  representative  from  the  U.S.  Department  of 
Labor.  The  focus  of  the  discussion  was  to  learn  about  the  federal  laws  hindering  the 
workplace,  the  cost  of  compliance  with  these  laws,  and  workplace  trends  in  the 
communications  industry.  Issues  discussed  included  the  following: 

1 .  The  problem  with  drugs  in  the  workplace; 

2.  The  need  for  elimination  of  restrictions  on  the  use  of  flextime; 
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3.  How  the  intrusion  of  certain  governmental  regulations,  such  as  the  Employee 
Retirement  Income  Security  Act  [P.L.  92-261  (Mar.  24,  1972)  86  Stat.  103], 
affects  the  efficient  use  of  independent  contractors; 

4.  Concerns  with  appropriate  implementation  of  the  Family  Medical  Leave  Act  (29 
U.S.C.  §  2601  et.  seq.);  and 

5.  The  problems  associated  with  interpreting  the  Americans  with  Disabilities  Act  (42 
U.S.C.  §12101  er. 


Worlrforce  Development  Board,  Irving,  TX 

On  January  12,  1998,  four  representatives  of  the  Workforce  Development  Board 
met  with  Congressman  Hoekstra,  AWP  staff  and  a  representative  from  the  U.S. 
Department  of  Labor.  The  focus  of  the  discussion  was  to  learn  about  the  federal  laws 
hindering  the  workplace  and  the  needs  of  Dallas  area  businesses  and  prospective 
employees.  Issues  discussed  included  the  following: 

1 .  The  complexity  and  lack  of  flexibility  of  Federal  Grant  Programs; 

2.  The  overall  need  to  address  basic  education  and  illiteracy; 

3.  The  necessity  of  workplace  child  care,  and  the  importance  of  consideration  of  the 
10- 14-year-old  age  group;  and 

4.  The  success  stories  of  the  Texas  Job  Training  Partnerships. 


Intel  Corporation,  Fort  Worth,  TX 

On  January  12,  1998,  eleven  representatives  of  the  semi-conductor  and  high- 
technology  industries  and  the  Fort  Worth  Chamber  of  Commerce  met  with  Congressman 
Hoekstra,  Congressman  Joe  Barton  (R-TX),  AWP  staff  and  a  representative  from  the 
U.S.  Department  of  Labor  at  the  Intel  Corporation  facility.  The  focus  of  the  discussion 
was  to  learn  of  innovative  practices  in  the  workplace  and  federal  impediments  existing  in 
recruiting  and  maintaining  the  workforce.  Issues  discussed  included  the  following: 

1 .  The  need  for  an  increased  cap  on  Hl-B  visas  due  to  the  shortage  of  technical 
workers  in  the  U.S.  (subsequently  legislation  on  this  issue  was  enacted  as  P  L 
105-277); 

2.  How  the  Team  Act  [H.R.  634,  105^^  Cong.  (1997);  S.  295  RS,  105^^  Cong.  (1997)] 
would  result  in  improvements  in  productivity  and  job  satisfaction; 

3.  The  need  for  improvement  in  basic  education  for  American  workers;  and 
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4.  Different  innovative  approaches  to  business  survival. 


Greater  Houston  Partnership,  Houston,  TX 

On  January  13,  1998,  eighteen  representatives  of  the  Greater  Houston  Partnership 
(an  organization  focusing  on  economic  development  and  world  trade)  and  members  of 
Citizens  for  a  Sound  Economy  met  with  Chairman  Hoekstra,  AWP  staff  and  a 
representative  from  the  U.S.  Department  of  Education.  The  focus  of  the  discussion  was 
to  learn  of  innovative  practices  in  the  workplace,  federal  impediments  existing  in 
recruiting  and  maintaining  the  workforce,  cumbersome  federal  grant  regulations,  and 
issues  surrounding  the  employment  of  temporary  workers.  Items  discussed  included  the 
following: 

1 .  The  increased  use  of  a  temporary  workforce; 

2.  The  desire  to  see  development  of  transportable  benefits; 

3.  The  need  for  employees  with  basic  skills; 

4.  The  need  for  block  grants  and/or  local  control  of  job  training  monies; 

5.  The  lack  of  a  clear  and  consistent  U.S.  Department  of  Labor  regulation  system; 

6.  The  fear  that  companies  have  of  government  agencies,  even  those  that  claim  to  be 
intervening  to  help; 

7.  The  increased  use  of  contract  employees  for  more  employee  and  employer 
flexibility  and  higher  wages; 

g  XLe  growing  problem  with  drugs  and  alcohol  in  the  workplace,  and 

9.  The  current  tort  system  and  its  negative  impact  on  businesses. 


Small  business  roundtable,  Roswell,  GA 

On  January  20,  1998,  eight  representatives  of  the  small  business  and  education 
communities  met  with  Congressman  Hoekstra,  Congressman  Bobby  Scott  (D-VA),  AWP 
staff  and  a  representative  from  the  U.S.  Department  of  Labor.  The  focus  of  the 
discussion  was  to  learn  about  the  federal  laws  hindering  the  small  business  workplace 
and  the  cost  of  compliance  with  these  laws.  Issues  discussed  included  the  following: 

1 .  How  federal  regulations  keep  small  businesses  from  being  productive; 

2.  How  laws  governing  non-exempt  employees  prevent  flexibility  in  scheduling  of 
work  hours  to  best  meet  employee’s  needs. 


153 


3.  The  difficulty  involved  in  determining  the  government’s  definition  of  a  small 
business  and  which  laws  apply; 

4.  The  fact  that  current  education  systems  do  not  prepare  students  adequately;  and 

5.  The  emergence  and  implications  of  an  older  workforce  beginning  in  2015. 


Persons  with  Disabilities  and  the  Workplace  Roundtable,  Roswell,  GA 

Congressman  Hoekstra  and  staff  heard  from  six  representatives  from  the  Roswell 
community  on  workplace  disability  issues.  T^e  focus  of  the  discussion  was  to  learn 
about  the  federal  laws  hindering  the  employment  of  persons  with  disabilities.  Issues 
discussed  included  the  following: 


1 .  How  Medicaid  assistance  creates  a  disincentive  for  persons  with  disabilities  to 
find  employment; 

2.  The  negative  effect  that  income  cliffs  have  on  people  who  are  receiving  Social 
Security  Disability  Income;  and 

3.  The  need  for  technology  to  accommodate  people  with  disabilities. 


Lockheed-Martin  Aeronautical  Systems,  Marietta,  GA 

On  January  20,  1998,  sixteen  union  and  management  representatives  from 
Lockheed-Martin  Aeronautical  Systems  met  with  Congressman  Hoekstra,  Congressman 
Bobby  Scott  (D-VA)  AWP  staff  and  a  representative  from  the  U.S.  Department  of  Labor. 
Discussion  focused  on  issues  concerning  the  workplace,  such  as: 


1 .  The  difficulty  in  determining  the  classifications  for  exempj  and  non-exempt 
employees  due  to  regulations  in  the  Fair  Labor  Standards  Act  (29  U.S.C.  §  201); 

2.  The  importance  of  teamwork  for  a  competitive  21®‘  century;  and 

3.  Suggestions  for  how  companies  can  reinvent  their  structure  to  increase 
productivity  and  worker  contentment. 


International  Business  Machines  Corporation  (IBM),  Smyrna,  GA 

On  January  20,  1998,  ten  IBM  representatives  met  with  Congressman  Hoekstra, 
Congressman  Nathan  Deal  (R-GA),  Congressman  Bobby  Scott  (D-VA),  AWP  staff  and  a 
representative  from  the  U.S.  Department  of  Labor.  A  tour  of  IBM’s  mega-center  was 
conducted  and  the  following  issues  were  discussed: 
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1 .  The  efficiency  of  IBM’s  inside  sales  mega-center; 

2.  How  government  regulations  of  non-exempt  employees  are  contrary  to  strategic 
development;  and 

3.  The  positive  effect  that  the  Team  Act  [H.R.  634,  lOS***  Cong.  (1997);  S.  295  RS, 
105*^  Cong.  (1997)]  would  have  on  ensuring  competitiveness. 


BellSouth  Corporation,  Atlanta,  GA 

On  January  20,  1998,  seven  representatives  of  BellSouth  Corporation  met  with 
Congressman  Hoekstra,  Congressman  Bobby  Scott  (D-VA),  AWP  staff  and  a 
representative  from  the  U.S.  Department  of  Labor.  Issues  discussed  included  the 
following: 

1 .  Concern  that  America’s  current  educational  system  is  not  preparing  students  for 
the  workplace; 

2.  Concern  over  the  classification  of  “inside”  salespeople  as  non-exempt  employees, 
and  the  negative  impact  this  has  on  their  potential  for  advancement  and 
productivity;  and 

3.  Concern  with  aspects  of  the  Family  and  Medical  Leave  Act  (29  U.S.C.  §2601  et. 
seq.). 


Greenville,  South  Carolina  Roundtable  Discussions 

On  February  17,  1998,  the  Committee  on  Education  and  the  Workforce’s 
American  Worker  Project  held  its  sixth  of  a  series  of  roundtables  and  site  visits,  taking 
place  in  Greenville,  SC. 

The  AWP  participants  included  Chairman  Pete  Hoekstra,  several  majority  staff 
members,  the  minority  staff  counsel,  and  a  representative  of  the  U.S.  Secretary  of  Labor’s 
office.  They  met  with  a  broad  spectrum  of  the  workplace,  including  more  than  250 
corporate  executives,  union  and  non-union  workers,  small  business  groups,  constituents, 
and  educators.  Representative  Lindsey  Graham  (R-SC)  also  attended  the  discussion. 


Fluor  Daniel,  Greenville,  SC 

On  February  17,  1998,  eight  Fluor  Daniel  craftworkers  and  eight  Fluor  Daniel 
operations  department  members  met  with  Congressman  Hoekstra  and  AWP  staff.  The 
focus  of  the  discussion  was  to  learn  about  the  construction  industry,  federal  laws 


155 


hindering  Fluor  Daniel’s  operation,  and  the  cost  of  compliance  with  the  federal 
workplace  laws.  Issues  discussed  included  the  following: 

1 .  The  changing  concept  of  the  American  workplace,  specifically  in  the  construction 
industry; 

2.  The  company’s  increased  use  of  and  improvements  in  safety  measures; 

3.  The  need  for  a  better  relationship  between  the  Occupational  Safety  and  Health 
Administration  and  private  industry; 

4.  The  concern  over  the  political  nature  of  the  National  Labor  Relations  Board  and 
its  ineffectiveness;  and 

5.  The  company’s  training  and  education  programs  that  help  to  improve  worker 
skills. 


Perception  Kayaks,  Inc.,  Greenville,  SC 

On  February  17,  1998,  thirteen  workers  from  Perception  Kayaks,  Inc.  met  with 
Congressman  Hoekstra,  Congressman  Lindsey  Graham,  AWP  staff  and  a  representative 
from  the  Department  of  Labor.  The  discussion  centered  around  the  uniqueness  of  this 
innovative  workplace,  including: 

1 .  The  fact  that  the  company’s  success  is  based  on  internal  community  spirit; 

2.  The  company’s  Voluntary  Honor  Code  and  its  contribution  to  company  integrity; 

3.  The  on-the-job  training  program  and  its  contribution  to  success;  and 

4.  The  company’s  productivity  plan  and  how  it  has  enhanced  the 

worker/management  relationship.  \ 


Delta  Woodside  Co.,  Fountain  Inn,  SC 

On  February  17,  1998,  seventeen  workers  and  managers  of  Delta  Woodside 
Textile  Company  met  with  Congressman  Hoekstra  and  AWP  staff.  The  focus  of  the 
discussion  was  Delta  Woodside’s  story  of  how  they  made  a  comeback  and  what  it  takes 
to  succeed  in  the  textile  industry,  including  the  following: 

1 .  The  company’s  $60  million  upgrade  to  stay  successful; 

2.  How  the  change  in  business  structure  improved  respect  and  cooperation  between 
management  and  workers; 
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3.  The  fact  that  the  Occupational  Safety  and  Health  Administration  hinders  effective 
company  policy,  and  fails  to  coordinate  with  businesses; 

4.  The  company’s  practice  of  training  workers  and  managers  together. 


Small  and  Large  Businesses  Roundtable,  Greenville,  SC 

On  February  17,  1998,  seventeen  small  and  large  Greenville,  SC  area  business 
owners  and  employees  met  with  Congressman  Hoekstra  and  AWP  staff  at  the  Greenville 
Chamber  of  Commerce.  Issues  discussed  included  the  following: 

1 .  The  need  to  evaluate  onerous  federal  regulations; 

2.  The  employee  and  employer  frustration  with  the  overtime  regulations  of  the  Fair 
Labor  Standards  Act  (29  U.S.C.  §  201)  and  its  lack  of  a  compensatory  time 
option,  an  option  that  is  currently  allowed  for  public  sector  employees; 

3.  Concern  over  frivolous  claims  filed  with  the  Equal  Employment  Opportunity 
Commission  and  the  need  for  better  regulation  of  claims; 

4.  Frustration  with  the  Americans  with  Disabilities  Act  (42  U.S.C.  §12101  et.  seq.) 
and  its  conflicts  with  the  Family  Medical  Leave  Act  (29  U.S.C.  §2601  et.  seq.)', 

5 .  Concern  over  frivolous  Occupational  Safety  and  Health  Administration 
regulations;  and 

6.  The  abuse  of  the  Family  and  Medical  Leave  Act  (29  U.S.C.  §  2601  et.  seq.)  by 
employees  and  the  subsequent  negative  effects  on  compames. 


Troy,  Michigan  Roundtable  Discussions 

On  April  13  and  14,  1998,  the  Committee  on  Education  and  the  Workforce’s 
American  Worker  Project  held  its  seventh  of  a  series  of  roundtables  and  site  visits,  taking 

place  in  Troy,  ML 

The  AWP  participants  included  Chairman  Pete  Hoekstra,  several  majority  staff 
members,  the  minority  staff  counsel,  and  a  representative  of  the  U.S.  Secretary  of  Labor’s 
office.  They  met  with  a  variety  of  business  leaders. 


United  Solar  Systems  Corp.,  Troy,  Ml 

On  April  13,  1998,  four  members  of  the  Energy  Conversion  Devices,  Inc.  family 
of  firms  (which  includes  United  Solar  Systems  Corporation)  met  with  Congressman 
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Hoekstra  and  staff.  The  focus  of  the  discussion  was  to  leam  about  the  innovative 
technology  and  manufacturing  fostered  by  these  companies.  Issues  discussed  included 
the  following: 

1 .  The  innovative  overseas  partnerships  in  which  these  companies  currently 
participate;  and 

2.  The  high  efficiency  of  the  innovative  technology  used  in  these  companies. 


Business  Leaders,  Troy,  MI 

On  April  13,  1998,  representatives  of  Troy,  Michigan’s  businesses  met  with 
Congressman  Hoekstra  and  staff.  The  focus  of  the  discussion  was  to  leam  about  the 
experiences  of  businessmen  and  women  in  the  Troy  region.  Issues  discussed  included  the 
following: 


1 .  The  need  for  fewer  labor  laws,  due  to  the  expense  of  compliance; 

2.  The  frustration  with  contradictory  laws; 

3.  The  need  for  crisper,  clearer  definition  of  the  issues  addressed  by  the  Equal 
Employment  Opportunity  Commission; 

4.  The  frustration  with  minimum  wage  requirements,  and  the  view  that  the  market 
should  determine  the  minimum  wage;  and 

5.  The  need  for  an  increase  in  the  HI  -B  visa  cap. 


Chrysler  Corporation,  Auburn,  MI 

On  April  14,  1998,  spokesmen  of  the  Chrysler  Corporation  and  representatives  of 
automobile  manufacturing  human  resources  met  with  Congressman  Hoekstra  and  staff. 
The  focus  of  the  discussion  was  to  leam  about  the  experiences  of  automobile 
manufacturing  industry  from  the  management’s  perspective.  Issues  discussed  included 
the  following: 

1.  The  importance  of  training  for  ^  employees  (including  those  in  management) 
within  the  automobile  manufacturing  workplace; 

2.  The  need  for  teamwork  in  the  contemporary  work  environment;  and 

3 .  The  effect  of  an  aging  workforce  on  the  automobile  industry. 
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GRAND  TOTAL  FOR  ROUNDTABLE  ACTIVITY 


Number  of  sites  [25] 

Number  of  roundtables  [30] 

Number  of  participants  [290] 

Union  participants  [17] 


1.  SEATTLE,  WA  /SANTA  CLARA,  CA  TRIP 

Washington  State 

Sites 

[5] 

Roundtables 

[6] 

Total  Participants 

[52] 

Union  Participants 

[5] 

Names  of  Sites: 

Participants: 

1 )  Odyssey-Maritime  Discovery  Center 

[11] 

2)  Fraser  Boiler  Company 

[5] 

3)  Construction  Industry  Training  Council  (CITC) 

[11] 

4)  Microsoft  roundtable,  and  four  presentations  -  2  events 

[14]  [5] 

5)  Waste  Water  Treatment  facility 

[11] 

Names  of  Businesses/organizations  participating: 

•  Wolfe  LLP,  Pugent  Sound  Metals  Trade  Council,  International  Brotherhood  of 
Boilermakers  Local  #104,  Icicle  Seafoods,  Inc.,  Manson  Construction  Co., 
American  President  Lines,  Ltd.,  Totem  Ocean  Express,  Inc.,  Odyssey  Maritime 
Discovery  Center; 

•  Fraser  Boiler  Company; 

•  Rafn  Company,  Construction  Industry  Training  Council,  Washington  State 
Associated  Builders  and  Contractors,  Labor  Bureau  of  Apprenticeship  and 

f 
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Training,  SME,  Tangent  Electric,  Gene  Johnson  Heating  and  Plumbing, 
Mastercraft  Electric; 

•  American  Electronics  Association,  EMF  Corp.  GM  Nameplates,  Microsoft, 
Intermec,  Technologies,  Metawave  Communications  Co.,  Engineering 
Corporation  of  America,  Aegis  Group,  Inc.,  Eaton  Corporation,  North  Seattle 
Community  College,  Fluke  Corporation,  Korry  Electronics  Company; 

•  King  County  Water  Waste  Management  Plant,  Service  Employees  International 
Union  #  6,  West  Point  Water  Treatment  Plant. 


California 

Sites  [3] 

Roundtables  [4] 

Total  Participants  [34] 

Union  Participants  [0] 

Names  of  Sites:  Paiticipants: 

1)  American  Electronics  Association  -  2  events  [25] 


A)  Cybernation  presentation  and  discussion 

B)  roundtable  discussion 

2)  Mission  Community  College  [3] 

3)  3Com  lunch  and  tour  [6] 


Names  of  Businesses/organizations  participating: 

•  Adobe  Systems  International,  Advances  Micro  Devices,  Inc,  American 
Electronics  Association,  Cannon  Research  Center  of  America,  Hewlett-Packard 
Company,  Careerworks,  Endgate,  IBM,  ANSA  Incorporated,  Phillips 
Semiconductors,  RJC  &  Company,  Silicon  Engineering,  Inc.,  Sun  Microsystems, 
Inc.,  Xiliinx; 

•  Mission  Community  College; 

•  3Com. 
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2.  TEXAS  TRIP 

Sites 

[4] 

Roundtables 

[6] 

Total  Participants 

[60] 

Union  Participants 

[0] 

Names  of  Sites: 

Participants: 

1)  GTE  Services  Corporation  -  2  events 

A)  GTE  corporate 

[9] 

B)  Dallas  Chamber  of  Commerce  Lunch 

[4] 

2)  Alliance  Inter-modal  tour 

[5] 

3)  Intel  Corporation 

[11] 

4)  Greater  Houston  Partnership  -  2  events 

A)  Session  I 

[18] 

B)  Session  II 

[13] 

Names  of  Businesses/organizations  participating: 

•  GTE; 

•  Beck  Group,  Dallas  Community  College,  Dallas  County  Local  Workforce 
Development  Board,  BellSouth; 

•  Intel,  Texas  Instruments,  National  Semiconductor,  TwinStar  Semiconductor, 
Fort  Worth  Chamber  of  Commerce,  Public  Strategies  Incorporated,  USHOR, 

•  Alliance  Development  Corporation; 

•  Enterprise  Advisory  Services,  Inc.,  Texaco,  Southern  Methodist  University,  UPS, 
Compaq,  W.J.  Alexander  &  Associates,  Hartland  Bank,  Houston-Galveston  Area 
Council,' Houston  Community  College  System,  Greater  Houston  Partnership, 
Citizens  for  a  Sound  Economy,  Vastar  Resources,  Inc.,  Fluor  Daniel,  Sweetwater 
Corporation,  Quantum  Resources,  National  Association  of  Business  Owners, 
Shell  Oil  Co.,  Lubrizol,  Benefit  Concepts,  Inc.,  International  Business 
Consultants. 
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3.  GEORGIA  TRIP 

Sites 

Roundtables 
Total  Participants 
Union  Participants 

Names  of  Sites:  Participants: 

1)  Roswell  City  Hall  -  2  events 

A)  Small  Business  group  '  [9] 

B)  Disabilities  group  [6] 

2)  Lockheed  Lunch  and  site  tour  [13] 

3)  IBM  Atlanta  Sales  Center  and  site  tour  [10] 

4)  BellSouth  and  site  tour  [7] 


Names  of  Businesses/organizations  participating: 

•  Rhodes,  Young,  Black  and  Duncan,  CPAs,  MDH  Consulting,  State  Farm 
Insurance,  Medical  Evaluation  and  Testing  Services,  Georgia  State  University, 
Clayton  College  and  State  University,  Samples,  Leduc  and  Hulsey,  LLC; 

•  Center  for  Rehab  Technology,  Center  for  Visually  Impaired,  Shepherd  Center 
(quadra-rehab); 

•  Lockheed,  International  Association  of  Machinists  Lodge  #  709; 

•  IBM; 

•  BellSouth. 


4.  SOUTH  CAROLINA  TRIP 

Sites 

Roundtables 
Total  Participants 


[4] 

[4] 

[63] 
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Names  of  Sites:* 


Participants: 


1)  Fluor  Daniel  at  GE 


[16] 


2)  Perception  Kayak 


[13] 


3)  Delta  Woodside  Beattie  plant 


[17] 


4)  Greenville  Chamber  of  Commerce 


[17] 


Names  of  Businesses/organizations  participating: 

•  Fluor  Daniel; 

•  Perception  Kayak; 

•  Delta  Woodside  Beattie  Plant,  Delta  Woodside  Furman  Plant,  Delta  Woodside 
Headquarters; 

•  Greenville  Chamber  of  Commerce,  Phillips  Fibers  Corporation,  Thompson  and 
Hutson  Law  Firm,  South  Carolina  Employment  Security  Commission,  Computer 
Dynamics,  Associated  Packaging,  Inc.,  Insignia  Financial  Group,  Inc.,  Piedmont 
Natural  Gas  Company,  Ashmore  Brother,  Inc.,  Greenville  Hospital  Corporation, 
Greenville  Technical  College,  Southeastern  Microwave,  Inc.,  Specialty 
Distributors,  Inc.,  Horizon  CNC  Products,  Inc.,  Tuffaloy  Products,  Inc.,  Michelin 
of  North  America. 


5.  MICHIGAN  TRIP 

Sites 

Roundtables 
Total  Participants 


[3] 

[3] 

[32] 


Names  of  Sites: 


Participants: 


1)  United  Solar  Systems  Corporation 

2)  Shields  of  Troy  Restaurant 

3)  Chrysler  World  Headquaters 


[5] 


[17] 


[10] 
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Names  of  Businesses/organizations  participating: 

•  United  Solar  Systems  Corporation,  Energy  Conversion  Devices; 

•  Shields  of  Troy  Restaurant,  Troy  Chamber  of  Commerce,  Kelly  Services,Data 
One,  Inc.,  K-Mart,  Linda  Weston  Personnel,  Inc.,  Saks  Fifth  Avenue,  Kemp, 
Klein,  Umphrey  &  Endleman,  Kamaxus,  Inc.,  Auburn  Metalfab,  Inc.,  Dean  & 


Fukerson; 


•  Chrysler  Corporation,  Ford  Motor  Company,  General  Motors  Corporation. 


6.  WASHINGTON,  DC 

Number  of  site 


[1] 

[1] 

[8] 


Number  Of  Roundtables 
Number  of  Participants 


Name  of  site:  American  Worker  Project  offices 

Names  of  Businesses/organizations  participating: 

•  Communications  Workers  of  America  (CWA),  American  Federal  of  Labor  - 
Congress  of  Industrial  Organizations  (AFL-CIO),  Industrial  Union  of  Operating 
Engineers  (lUOE),  Service  Employees  International  Union  (SEIU). 
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APPENDIX  #4 


HEARINGS 


The  American  Worker  Project  held  a  total  of  13  hearings  over  the  course  of  an  eleven- 
month  time  period  from  October  1997  until  September  1998,  These  hearings,  and  the 
witnesses  that  appeared  at  each,  are  listed  below, 

1)  HEARING  ON  THE  FUTURE  OF  WORK  IN  AMERICA 

Chaired  by  Rep,  Pete  Hoekstra  (R-MI),  in  Washington,  DC 
October  29,  1997 

2175  Rayburn  House  Office  Building  at  10:30  a,m. 

Six  witnesses  -  one  panel 

The  Honorable  William  Brock,  Former  U,S,  Secretary  of  Labor  and  former  U,S, 
Senator 

Dr.  Edward  Montgomery,  Chief  Economist,  Department  of  Labor  (Minority 
witness) 

Dr.  Carol  D’Amico,  Senior  Fellow,  Hudson  Institute  (Alan  Reynolds) 

Dr.  Thomas  Malone,  Founder  and  Director,  Massachusetts  Institute  of 
Technology  Center  for  Coordination  Science 

Dr.  Jared  Bernstein,  Economist,  Economic  Policy  Institute  (Minority  witness) 
Dennis  Lambka,  Chairman,  Simplified  Employment  Services 

2)  HEARING  ON  WORKPLACE  COMPETITIVENESS  ISSUES 
Chaired  by  Rep,  Pete  Hoekstra  (R-MI),  in  Washington,  DC 
March  31,  1998 

2175  Rayburn  House  Office  Building  at  2:00  p,m. 

Ten  witnesses  (six  confidential  and  protected),  four  panels 

Panel  One 

The  Honorable  William  F.  Goodling,  Chairman,  Committee  on  Education  and 

Workforce 

Panel  Two 

Professor  Peter  Kwong,  Director  Asian  Studies,  Hunter  College,  New  York,  NY 
Robert  Fitch,  freelance  writer 
Panel  Three 

John  Fraser,  Acting  Administrator,  Wage  and  House  Division,  Department  of 
Labor  (Minority  witness) 

Panel  Four 

Six  confidential  and  protected  witnesses  from  garment  factories,  Chinatown, 
NY 

3)  HEARING  ON  THE  EMERGING  HIGH-TECH  INDUSTRY 

Chaired  by  Rep,  Pete  Hoekstra  (R-MI),  in  Washington,  DC 
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April  23, 1998 

2175  Rayburn  House  Office  Building  at  1:30  p.m. 

Five  witnesses,  two  panels 

Panel  One 

William  T.  Archey,  President  and  CEO,  American  Electronics  Association 
Panel  Two 

James  Mitchell,  Vice  President,  Human  Resources,  Texas  Instruments 
Rick  Martino,  Vice  President,  National  Human  Resources  Operations,  IBM 
Rebecca  Guerra,  Vice  President,  Human  Resources,  Adobe  Systems,  Inc. 

Dr.  Robert  Lerman,  Director,  Human  Resource  Policy  Center,  Urban  Institute 
(minority  witness) 

4)  HEARING  ON  THE  EFFECTS  OF  ENFORCEMENT  OF  INDUSTRIAL  AGE 
LABOR  LAWS  ON  AMERICAN  WORKERS  IN  THE  INFORMATION  AGE 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI),  in  Washington,  DC 
April  28,  1998 

2261  Rayburn  House  Office  Building  at  2:00  p.m. 

Five  witnesses,  one  panel 

Patrick  O’Hara,  Vice  President,  Human  Resources  and  Facilities,  Fluke 
Corporation 

Dwayne  Samples,  Partner,  Samples,  Leduc,  and  Hulsey,  LLC 
Richard  Ashmore,  Owner,  Ashmore  Brothers,  Inc. 

Bernard  Hayes,  Program  Manager,  Cannon  Research  Center  America 
Eileen  Appelbaum,  Associate  Research  Director,  Economic  Policy  Institute 
(minority  witness) 

5)  HEARING  ON  THE  POTENTIAL  FOR  ARBITRARY  BEHAVIOR  BY 
DEPARTMENT  OF  LABOR 

Chaired  by  Rep.  Charlie  Norwood  (R-GA),  in  Washington,  DC 
May  8,  1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Five  witnesses,  one  panel 

Marshall  Breger,  Former  Solicitor  of  Labor 

Charles  Jeffress,  Assistant  Secretary,  OSHA,  Department  of  Labor 

John  Fraser,  Acting  Administrator,  Wage  and  Hour  Division,  Department  of 

Labor 

Stanley  Levy,  Chairman,  Labor  Committee,  California  Fashion  Association 
Baruch  Fellner,  representing  the  Chamber  of  Commerce 
No  minority  witness 

6)  HEARING  ON  THE  FAILURES  AND  PROMISES  OF  THE  GARMENT 
INDUSTRY  IN  CALIFORNIA 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI),  in  Los  Angeles,  CA 
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May  18, 1998 

1268  US  Bankruptcy  Court,  Edward  Roybal  Federal  Building  and  Courthouse,  225 
East  Temple  Street,  Los  Angeles,  CA  90012  at  9:00  a.m. 

Ten  witnesses,  one  panel 

Julie  Su,  Esq.,  Attorney,  Asian  Pacific  American  Legal  Center  (minority  witness) 
Enriqueta  Soto,  garment  worker 

Linda  Klibanow,  Esq.,  Attorney,  Parker,  Milliken,  Clark,  O’Hara  &  Samuelian 

Tauni  Simo,  UNITE  member,  Sorrento  Coats  Employee 

Maria  Ramirez,  UNITE  member,  Sorrento  Coats  Employee 

Petra  DeLeon,  UNITE  member,  Sorrento  Coats  Employee 

Sang  Yun  Lee,  Former  President,  Goodtime  Fashions,  Inc.,  Song  of  California 

Apparel  Company,  Inc. 

Lonnie  Kane,  President,  Karen  Kane,  Inc. 

Richard  Reinis,  Esq.,  General  Counsel,  The  Compliance  Alliance 

Paul  Gill,  Senior  Project  Manager,  Northern  California  Manufacturing  Extension 

Partnership  -  Manex 

Two  Department  of  Labor  witnesses  refused  to  testify 

7)  HEARING  ON  INNOVATIVE  WORKPLACES  FOR  THE  FUTURE 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI)  in  Washington,  DC 

May  20,  1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Eight  witnesses,  one  panel 

Mary  Joyce,  Senior  Director  of  Compensation  and  Benefits,  Enron 
Beth  Tilney,  Senior  Vice  President  for  Advertising,  Communications,  and 
Organization  Development,  Enron 
Ben  Houston,  President  and  CEO,  TD  Industries 

Mary  Anne  Walk,  Vice  President  of  Labor  Relations  and  Human  Resources, 
AT&T 

Conchita  Robinson,  Vice  President,  US  Sales  Centers,  IBM 

Paul  Rausch,  I/N  TEK I/N  KOTE,  President  Local  #9231,  United  Steel  Workers 

of  America  (USWA) 

John  Nielsen,  Manager  of  Human  Resources,  I/N  TEK  I/N  KOTE 
David  Sloan,  General  Manager,  Cotton  Division,  Delta  Woodside 
No  minority  witness 

8)  HEARING  ON  EVALUATING  THE  REGULATORY  PRACTICES  OF  THE 
DEPARTMENT  OF  LABOR 

Chaired  by  Rep.  Charlie  Norwood  (R-GA)  in  Washington,  DC 
June  19,  1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Three  witnesses,  one  panel 


169 


Ernest  Gellhorn’  Professor,  George  Mason  University  School  of  Law 
Ida  Castro?  Acting  Director,  Women’s  Bureau,  Department  of  Labor 
Suzanne  Seiden?  Acting  Deputy  Administrator,  Wage  and  Hour  Division, 
Department  of  Labor 

No  minority  witness 

9)  MEETING  THE  NEEDS  OF  THE  TWENTY-FIRST  CENTURY 
WORKPLACE 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI)  in  Washington,  DC 
June  24,  1998 

2261  Rayburn  House  Office  Building  at  2:00  p.m. 

Thirteen  witnesses,  two  panels 

Panel  One 

The  Honorable  Stephen  Goldsmith?  Mayor,  Indianapolis,  IN 

Gerald  McEntee?  International  President,  American  Federation  of  Federal,  State, 

County  and  Municipal  Employees  (AFSCME) 

C.  William  Pollard?  Chairman,  The  ServiceMaster  Company 

Max  Sawicky?  Economist,  Economic  Policy  Institute  (minority  witness) 

Panel  Two 

Denny  Harris?  Executive  Director,  Small  Home  Office  Association 
Robert  Rzonca?  Senior  Vice  President/Chief  Personnel  Officer,  IPSCO,  Inc. 
Scott  Shortridge?  Maintenance  Operator,  IPSCO,  Inc. 

David  Libby?  Human  Resources  Manager,  Champion  Paper 

Thomas  Dougherty?  President,  United  Paperworkers  International  Union 

(UPIU),  Local  #274 

James  Dowdall?  Vice  President,  Labor  Relations,  Bell  Atlantic 
Kenneth  Canfield?  Telecommunications  Technical  Associate,  Bell  Atlantic  and 
participant  in  “Next  Step  Project,”  and  member  of  the  Communications  Workers 
of  America  (CWA) 

Elizabeth  Jarrett?  Principal,  CS  1 54M  (Harriet  Tubman  Learning  Center  in 
Central  Harlem) 

Leroy  Barr?  Teacher,  CS  154M  (Harriet  Tubman  Learning  Center  in  Central 
Harlem)  and  member  United  Federation  of  Teachers  (UFT) 

10)  THE  RATIONALE  FOR  AND  EFFECTS  OF  THE  GARMENT  INDUSTRTY 
PROVISO  UNDER  SECTION  8(e)  OF  THE  NATIONAL  LABOR 
RELATIONS  ACT 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI)  in  Washington,  DC 
August  6, 1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Six  witnesses,  one  panel 

The  Honorable  John  Dunlop?  Former  Secretary  of  Labor  (minority  witness) 

The  Honorable  Ray  Marshall?  Former  Secretary  of  Labor  (minority  witness) 
Jay  Mazur?  President,  UNITE  (minority  witness) 
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James  Wimberly,  Esq.,  Wimberly  and  Lawson 
Robert  T.  Thompson,  Esq.,  Thompson  &  Hutson 
Joel  E.  Cohen,  Esq.,  McDermott,  Will  &  Emery 


11)  REGULATORY  ACTIVITIES  AT  THE  U.S.  DEPARTMENT  OF  LABOR - 
GARMENT  INDUSTRY  TRENDSETTERS 

Chaired  by  Rep.  Charlie  Norwood  (R-GA)  in  Washington,  DC 
September  10,  1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Two  witnesses,  one  panel 

Suzanne  B.  Seiden,  Acting  Deputy  Administrator,  Wage  &  Hour  Division,  U.S. 
Department  of  Labor 

Andrew  James  Samet,  Acting  Deputy  Under  Secretary,  International  Labor 
Affairs  Bureau,  U.S.  Department  of  Labor 
No  minority  witness 

12)  THE  ROLE  OF  BUSINESS  IN  THE  COMPETITIVE  GARMENT  INDUSTRY 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI)  in  Washington  DC 
September  25,  1998 

2175  Rayburn  House  Office  Building  at  10:00  a.m. 

Two  witnesses,  one  panel 

Larry  Martin,  President,  American  Apparel  Manufacturers  Association 
Catherine  Nolan,  Assemblywoman,  New  York  State  Legislature  (minority 
witness) 

13)  US  DEPARTMENT  OF  LABOR:  FINANCIAL  ANALYSIS  AND 
MANAGEMENT  ACCOUNTABILITY 

Chaired  by  Rep.  Pete  Hoekstra  (R-MI)  in  Washington,  DC 
September  28,1998 

2261  Rayburn  House  Office  Building  at  1 :30  p.m. 

Four  witnesses,  one  panel 

James  McMullen,  Deputy  Assistant  Secretary,  OSAM,  DOL 

Kenneth  Bresnahan,  Acting  Deputy  Chief  Financial  Officer,  Office  of  Chief 

Financial  Officer,  DOL 

Patricia  Dalton,  Deputy  Inspector  General,  Office  of  Inspector  General,  DOL 
Dr.  Carlotta  Joyner,  Director,  Education  and  Employment  Issues,  US  General 
Accounting  Office 
No  minority  witness 
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ETA  17.249  Discretionaiy  Contracts  $  1,369,488 

Pilots  &  Demonstrations 


DOL  CFDA  CFDA  1*‘CY  Totals  2"‘'CY  Totals 

Agency _ # _ Name _ DOL _ DOL _ 

OSHA  17.502  OSHA  Training  &  Education  $  2,413,850  $  2,413,850 
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Erroneously  included  by  DOL  as  Research  &  Evaluation  contracts 
Includes  School-to-Work  grants 


APPENDIX  #5b 


On  June  30,  and  subsequently,  Labor  provided  to  this  subcommittee  a  table  entitled. 
Budget  Authority  and  Trust  Fund  Transfer  Authority  By  Appropriations  -  FY  1997."  The 
table  below  crosswalks  the  $12.2  billion  shown  as  "Grand  Total"  on  that  table  to  figures 
from  the  0MB  Budget  Database. 


Dollars  in  billions.  Fiscal  Year  1997. 


Amount 

Description 

Source 

12.2 

Enacted  Appropriations 
(shown  as  "Grand  Total"  on  DoL 
table) 

Appropriations  Conference  Report 
Table  provided  by  Labor 

Department 

-1.9" 

Mandatory  spending  included  in 
appropriations  bill 

Labor  DepL  table 

10.3‘’ 

Net  Discretionary  Budget  Authority 

Labor  DepL  table. 

Elquivalent  to  $10.2  billion  OMB 
number. 

+3.4 

Ofisetting  Collections  (largely  trust 
fund  transfers.)' 

OMB 

13.7 

Gross  Discretionary  B.A.‘* 

Constructed  from  OMB  Data 

"June  30  version  of  table  showed  this  as  $1.6  billion  because  additional  $0.4  billion  was 
mislabelled.  This  was  corrected  in  later  version.  ■ 


‘The  OMB-reported  figure  is  $10.26  which  rounds  to  $10.2.  For  its  table,  Labor  used  CBO 
scoring  which  results  in  a  total  of  $10.26  which  rounds  to  $10.3. 

The  trust  fund  transfers  come  into  Labor  as  mandatory  and  are  transferred  to 
discretionary  accounts.  ^ 

This  number  is  only  used  for  sequestration  purposes. 
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APPENDIX  #5c 


tricvwscoNsm. 

aLukNCWJCMSCY 

NOATH  CAAOUNA 
m.MCtAASKA 
niMkMCMGAN 
-tgcx*  MClSON.  CALifOANIA 
fU.eClAWAA£ 

M.TCXAS 

MtSOUAI 

tCNMOOO.  PCNNSnVANU 
NQUUNtCAG.  MCHICAN 
ieS;.CAUFOANU 
SAM4AM.  SOOTH  CAAOtINA 
CA.  MOMMA 
fOSK  MOMMA 
AMOOO.GCOACM 
tXAS 

«A.COtOAAOO 
MISOK  fCNMSYLVANlA 
CMOAGAN 
ACOCOACM 
AY.  nNNCSSeC 
MOUCK  FLOAIOA 


COMMITTEE  ON  EDUCATION 
AND  THE  WORKFORCE 

U.S.  HOUSE  OF  REPRESENTATIVES 

Jiei  RAYBURN  HOUSE  OFFICE  BUILDING 
WASHINGTON,  DC  2051&-6100 


June  10,  1998 


MMOATTY  MCMKAS: 

WAUIAM  t.  CLAY.  MttSOUAl. 

Aa<—>o  McMaia 

GCOAGC  MAAjCA.  CAUFOAMA 

OAl£  (.  ULOCE.  MOAOAM 

MATT>«W  C.  MAATMCZ.  CAAMANIA 

MAJOA  A.  OM^MS.  NEW  YOAK 

OOMALO  HA.  PAYNE.  NEW  JEASCY 

PATSY  T.  MMA.  HAWAA 

AOAEAT  E.  ANOACWS.  NEW  JEASEY 

TIM  AOEMEA.  MOMMA 

AOAEAT  C  *SOMY*  SCOTT.  VMCMM 

LYNN  C  WOOCSEY.  CAUFOANM 

CARLOS  A  IIOMCRO4ARCZL0.  FUERTO  WCO 

CMAKA  FATTAK,  KNNSYVVAMA 

RU«EN  HMOJOSA  TEXAS 

CAROLYN  MCCARTHY,  NEW  YORK 

JOHN  F.  TCRNEY.  MASSACHUSETTS 

RON  Kmo.  WISCONSM 

LORETTA  SANOCZ.  CAUFORMA 

MAROlO  E.  FORD.  JR.  TENNESSEE 

OENNtS  J.  KUONKH  OHK) 


MAJORITY  —(202)  22S-<S27 
(TTY)— (2021  220-3372 
MINORITY  —(202)  225-3725 
(TTY>-<202)  225-3116 


The  Honorable  Alexis  Herman 
Secretary  of  Labor 
US  Department  of  Labor 
200  Constitution  Avenue,  NW 
Washington,  DC  20210 

Dear  Secretary  Herman: 

As  you  know  from  my  earlier  communications,  the  Committee  on  Education  and  the  Workforce 
is  engaged  in  the  American  Worker  at  a  Crossroads  Project  (AWP),  a  forward-looking  review  of 
government  policies  and  institutions  affecting  the  workplace.  On  Tuesday,  June  2,  1998, 
members  of  my  staff  met  with  Mr.  Buie,  Mr.  Contreras,  Mr.  Zeitz,  and  Mr.  Keisler  to  discuss  the 
Department  of  Labor’s  record-keeping  practices  regarding  grants,  contracts,  and  the  procedural 
use  and  application  of  discretionary  and  mandatory  expenditures  by  the  Dq)artment  of  Labor. 

The  results  of  this  meeting  yielded  the  need  for  additional  explanation  and  further  inquiry. 
Please  respond  by  June  26,  1998  to  the  following: 

I.  Cite  and  produce  from  the  Budget  Enforccmrait  Act  the  definitions  and  relevant 
regulations  associated  with  mandatory  Mid  discretionary  spending  that  are  used  and 
applied  by  the  Department  of  Labor  in: 

1 .  Administering  grants  and  contracts; 

2.  Administrative  Expenses  (i.e.  overhead/support  costs); 

3.  Full-time  equivalents,  and; 

4.  Any  other  groups  of  expenses  not  mentioned  fixim  1),  2),  or  3). 

•  Identify  by  name  any  agency  that  deviates  fixim  those  definitions  and  explain  why. 

n.  Based  upon  information  already  received  and  within  the  context  of  discretionary 
spending  for  grants  and  contracts  as  defined  fixim  I.  above,  die  Departmoit  will 
a  total  amount  spent  for  each  CFDA  program  within  each  agency.  The  result  will  yield 
the  Department  producing  a  grand  total  of  all  discretionaiy  mon^  administered  through 
the  awarding  of  grants  and  contracts  for  Calendar  Year  1997. 
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•  From  that  base  grand  total,  the  Department  will  chart  in  specific  detail  the 
remaining  money  in  FY  1997  federally  appropriated  funds. 

•  The  chart  will  include  a  line-item  breakdown  of  each  appropriation  clearly 
identifying  what  the  Department  deems  as  discretionary,  mandatory,  or  a 
combination  of  discretionary  and  mandatory. 

•  In  the  event  that  a  line  item  is  a  combination  having  both  discretionary  and 
mandatory  spending  within  its  funding,  the  total  amount  of  that  line  item  will 
be  separated  and  broken  into  two  totals:  1)  Discretionary  and  the  total;  and  2) 
Mandatory  and  the  total. 

•  Per  a  conversation  between  my  staff  and  Mr.  Buie  on  June  8,  the  customized 
chart  is  referred  to  as  Budget  Authority  and  Trust  Fund  Transfer  Authority  by 
Appropriation,  please  forward  as  soon  as  possible. 

nr.  Based  upon  the  April  9  meeting  between  the  AWP  staff  and  Department  of  Labor,  a 
“recap”  memorandum  was  sent  by  the  AWP  to  the  Department. 

I  am  clarifying  the  request  because  an  obvious  misunderstanding  occurred. 

The  memorandum  states  that  the  only  CFDA  program  that  was  to  be  singled-out  and 
separated  into  PY  1996  and  PY  1997  amounts  was  17.235,  Older  Americans.  The 
Department,  however,  claims  the  memorandum  held  instructions  to  breakout  and  separate 
all  programs  into  PY  1996  and  PY  1997.  Ifi  in  fact,  this  is  the  case,  the  information 
received  by  the  Department  on  May  11  does  not  clearly  identify  or  even  label  the 
separations  into  such  distinctions. 

So  without  further  misunderstanding,  I  request: 

1 .  The  Department  of  Labor  to  verify  in  writing  what,  specifically,  do  I  have  in 
the  two  sets  of  information  received  regarding: 

a)  CFDA  Program  17.246,  Dislocated  Workers 

b)  CFDA  Program  17.247,  Migrants  and  Seasonal  Workers. 

2.  All  grants  and  contracts  awarded  by  the  Departmrait  through  Programs  17.246 
and  17.247  for  Calendar  Year  1997. 

rv.  Based  upon  FY  1997  federal  appropriations,  the  Job  Corps  program  received 
$1,153,509,000.  I  ask  the  Department  to  reconcile  the  difference  between  the  total 
received  for  CY  1997,  $848,758,000,  and  the  FY  1997  appropriation. 
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V.  From  the  US  Department  of  Labor  Consolidated  Financial  Statement  Audit  -  September 
30,  1997  and  1996  issued  by  the  Office  of  Inspector  General,  US  Department  of  Labor, 
Page  2.76,  C-24,  there  is  reported  a  total  accounts  receivable  of  $6,430,156,000,  an 
allowance  of  ($2,385,678,000)  for  a  1997  total  of  $4,044,478,000. 

For  the  agencies:  ETA,  ESA,  OSHA,  MSHA,  VETS.  BLS,  OASAM,  PWBA,  and  PBGC 
calculate  a  total  that  reflects  (as  of  September  30,  1997): 

1 .  How  much  money  each  agency  is  owed? 

2.  How  much  money  is  the  allowance  for  each  agency? 

3.  What  is  the  total  net  receivable  for  each  agency? 

Within  each  of  those  agencies,  by  program  or  trust  fund,  please  break  out  the  accounts 
receivable  and  allowance  categories  to  answer  the  following  (as  of  September  30,  1997): 

1 .  How  much  money  is  owed  to  each  program  or  trust  fund? 

2.  How  much  money  is  the  allowance  for  each  program  or  trust  fund? 

3.  What  is  the  total  net  receivable  for  each  program  or  trust  fund? 

Of  those  accounts  receivable  within  each  program: 

1 .  List  by  name  and  amount  the  largest  50  debtors  as  of  September  30,  1 997. 

2.  By  program,  list  by  name  and  amount  which  debtors  did  the  Department 
“write-off’  during  FY  1997  and  why. 

Should  you  have  additional  questions  or  require  further  information,  please  do  not  hesitate  to 
contact  Stevan  Johnson  of  the  American  Worker  Project  at  (202)  225-  7250.  I  look  forward  to 
your  response. 


Subcommittee  on  Oversight  and  Investigations 

Cc:  Hon.  Patsy  Mink,  Ranking  Minority  Member, 

Subcommittee  on  Oversight  and  Investigations 

Georgia  Katsoulomitis,  Office  of  the  Secretary 

Bill  Buie,  Office  of  Congressional  and  Intergovernmental  Affairs 


PH/swj 
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APPENDIX  #5d 


U.S.  Department  of  Labor 


Office  of  the  Assistant  Secretary 
for  Administration  and  Management 
Washington,  D.C.  20210 

Reply  to  the  Attention  of: 


JUN  30  I99B 


The  Honorable  Pete  Hoekstra 

Chairman,  Subcommittee  on  Oversight  and  Investigations 

Committee  on  Education  and  the  Workforce 

2181  Rayburn  House  Office  Building 

U.S.  House  of  Representatives 

Washington,  D.C.  20515-6100 


Dear  Chairman  Hoekstra: 

This  is  in  response  to  your  letter  of  June  10,  1998,  requesting  additional  information  relating  to 
grants  and  contracts.  The  Department’s  responses  follow  a  restatement  of  your  numbered 
requests: 

I  Cite  and  produce  from  the  Budget  Enforcement  Act  the  definitions  and  relevant 

regulations  associated  with  mandatory  and  discretionary  spending  that  are  used  and 
applied  by  the  Department  of  Labor  in: 

1.  Administering  grants  and  contracts; 

2.  Administrative  Expenses  (i.e.  overhead/support  costs); 

3.  Full-time  equivalents,  and; 

4.  Any  other  groups  of  expenses  not  mentioned  from  1),  2),  or  3). 

•  Identify  by  name  any  agency  that  deviates  from  those  definitions  and  explain  why. 

The  Budget  Enforcement  Act  definitions  associated  with  mandatory  and  discretionaiy  spending 
are  located  in  Section  900  of  Title  2  of  the  United  States  Code.  Section  900(cX7)  provides  that 
"ft! he  term  ‘discretionary  appropriations’  means  budgetary  resources  (except  to  fimd  direct- 
spending  programs)  provided  in  qjpropriation  Acts."  2  U.S.C.  §  900(c)(7).  Section  900(c)(8) 
defines  "direct  spending"  (i.e..  mandatory  spending)  to  mean  "(A)  budget  authority  provided  by^ 
law  other  than  appropriation  Acts;  (B)  entitlement  authority,  and  (C)  the  food  stamp  program." 
2  U.S.C.  §  900(c)(8). 

OMB  Circular  A-1 1,  Section  14  ("Budget  Terms  and  Concepts")  (copy  enclosed)  provides 
further  guidance.  Section  14.1  ("Glossary  of  Budget  Terms")  mirrors  the  above  statutory 

definitions.  Section  14.2  ("Basic  Budget  Concepts")  elaborates  upon  these  concepts.  See 

Section  14.2(e). 

In  addition,  in  order  to  determine  if  a  particular  Department  of  L^r  (pOL)  account  is 
mandatory  or  discretionary,  your  attention  is  directed  to  the  classification  of  appropri^o^  as 
discretionary  and  mandatory,  which  can  be  found  in  a  list  of  appropriations  included  m  the 


Conference  Report  of  the  Balanced  Budget  Act  of  1997,  House  Report  105  -  217,  pages  1014 
through  1053. 

All  DOL  accounts  comply  with  the  BEA  and  0MB  A-1 1  definitions,  as  well  as  the  accotint 
classifications  found  in  the  Conference  Report  noted  above. 


II.  Based  upon  information  already  received  and  within  the  context  of  discretionary 

spending  for  grants  and  contracts  as  defined  from  1.  above,  the  Department  will  calculate 
a  total  amount  spent  for  each  CFDA  program  within  each  agency.  The  result  will  yield 
the  Department  producing  a  grand  total  of  all  discretionary  money  administered  through 
the  awarding  of  grants  and  contracts  for  Calendar  Year  1997. 

•  From  that  base  grand  total,  the  Department  will  chart  in  specific  detail  the 
remaining  money  in  FY 1997 federally  appropriated  funds. 

•  The  chart  will  include  a  linedtem  breakdown  of  each  appropriation  clearly 
identif^ng  what  the  Department  deems  as  discretionary,  mandatory,  or  a 
combination  of  discretionary  and  mandatory. 

•  In  the  event  that  a  line  item  is  a  combination  having  both  discretionary  and 
mandatory  spending  within  itsjunding,  the  total  amount  of  that  line  item  will  be 
separated  and  broken  into  two  totals:  1)  Discretionary  and  the  toted;  2) 
Mandatory  and  the  total. 

•  Per  a  conversation  between  my  staff  and  Mr.  Buie  on  June  8,  the  customized  chart 
is  referred  to  as  a  Budget  Authority  and  Trust  Fund  Tranffer  Authority  by 
Appropriation,  please  forward  as  soon  as  possible. 

The  enclosed  chart  displays  the  FY  1997  enacted  appropriation  for  DOL  in  the  amount  of 
$12,179,866,000.  It  should  be  noted  that  this  is  Budget  Authority  derived  firom  General  Funds 
($8,768,082,000)  and  Trust  Fund  Transfers  ($3,411,784,000), 

The  previously-provided  information  was,  as  requested,  the  data  in  the  Federal  Awards  and 
Assistance  Data  System  (FAADS)  for  Calendar  Year  1997.  The  FAADS  data  represents  the 
dollar  amounts  that  were  obligated  for  these  Catalog  of  Federal  Domestic  Assistance  (CFDA) 
programs  during  Calendar  1997, 

Aprecise  comparison  of  DOL*s  FY  1997  Budget  Authority,  which  covers  Fiscal  Year  1997, 
(October  1, 1996,  through  September  30, 1997),  and  includes  programs  funded  by  Pioetam  Year 
1997  au^rity  (July  1, 1997.  to  June  30. 1998),  with  the  FAADS^which 
obhgated  over  a  different  penod  (January  1, 1997,  through  December  31, 1997),  cannot  be  made. 
Most  importantly,  the  FAADS  data  show  funds  obligated  during  Calendar  Year  1997  —  but  the 
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source  of  those  funds  could  be  related  to  funds  appropriated  in  any  one  of  several  fiscal  years  — 
not  only  FY  1997.  The  FAADS  system  keeps  track  of  grant  awards  when  the  funds  are  obligated 
~  not  according  to  when  the  funds  were  appropriated,  and  the  system  does  not  contain  any 
information  about  budget  authority.  Again,  any  attempt  at  a  comparison  of  budget  authority 
appropriated  and  obligations  made  from  two  separate  databases  is  tantamount  to  comparing 
“apples  and  oranges.” 


III.  Based  upon  the  April  9  meeting  between  the  A  WP  staff  and  Department  of  Labor,  a 
"recap  ”  memorandum  was  sent  by  the  A  WP  to  the  Department. 

I  am  clarifying  the  request  because  an  obvious  misunderstanding  occurred 

The  memorandum  states  that  the  only  CFDA  program  that  was  to  be  singled-out  and 
separated  into  PY 1996  and  PY 1997  amounts  was  17.235,  Older  Americans.  The 
'  Department,  however,  claims  the  memorandum  held  instructions  to  breakout  and 
separate  all  programs  into  PY  1996  and  PY  1997.  If  in  fact,  this  is  the  case,  the 
information  received  by  the  Department  an  May  11  does  not  clearly  identify  or  even  label 
the  separations  into  such  distinctions. 

So  without  further  misunderstanding,  I  request: 

1.  The  Department  of  Labor  to  verify  in  writing  what,  specifically,  do  I  have 
in  the  two  sets  of  information  received  regarding: 

a)  CFDA  Program  17.246,  Dislocated  Workers 

b)  CFDA  Program  17.247,  Migrant  and  Seasonal  Workers. 

2.  All  grants  and  contracts  awarded  by  the  Department  through  Programs 
1 7.246  and  1 7.247 for  Calendar  Year  1997. 

To  date,  we  have  provided  two  listings  of  data  relating  to  CFDA  Programs  17.246  and  17.247. 
Enclosed  with  our  letter  to  Mr.  William  Matchneer,  dated  March  26, 1997,  we  provided  a  list  of 
all  grants  funded  by  DOL  for  Calendar  Year  1997,  ^^frich  included  grants  funded  under  CFDA 
Programs  17.246  and  17.247  for  that  period.  This  listing  included  a  breakout  of  the  expenditures 
for  the  grantees  cited  into  the  following  categories:  (a)  State  government,  (b)  local  government, 
(c)  Other,  (d)  Native  American,  and  (e)  Non-Federal  Funds. 

In  our  May  8,  1998,  response  to  the  April  9  “Recap  of  Meeting”  memorandum,  we  included 
Enclosures  B  and  C  which  also  contained  a  list  of  grants  funded  by  DOL  under  CFDA  Programs 
1 7.246  and  1 7.247  for  Calendar  Year  1997.  As  requested,  our  May  8  listing  included  a  breakout 
of  the  column  designated  as  “Other”  in  the  March  26  listing.  The  column  designated  as  “Other” 
was  broken  out  into  the  following  five  categories  for:  (a)  government,  (b)  not-for-profit,  (c) 
private  colleges,  (d)  individual,  and  (c)  for-profit  The  data  for  both  submissions  was  obtained 
from  DOL’s  Federal  Assistance  Awards  Data  System  (FAADS).  After  the  initial  submission,  as 


3 


183 


54-493  99-7 


discussed  in  staff  interviews,  we  discovered  that  some  non-grant  transactions  (e.g.,  some 
unrelated  contract  data)  had  been  inadvertently  entered  into  the  FAADS.  These  unrelated  actions 
were  not  listed  in  the  second  submission  because  they  are  not  CFDA  grant  programs. 

The  only  data  that  we  have  singled-out  and  separated  into  PY  1996  and  PY  1997  amounts  is 
17.235  (Older  Workers)  as  indicated  in  our  May  8  response.  In  addition,  the  CFDA  does  not 
include  programs  which  are  administered  through  the  award  of  contracts  by  DOL.  Therefore, 
there  were  no  DOL  contracts  awarded  under  CFDA  Programs  17.246  or  17.247. 


IV.  Based  upon  FY 1997 federal  appropriations,  the  Job  Corps  program  received 

$1,153,509,000.  I  ask  the  Department  to  reconcile  the  difference  between  the  total 
received  for  CY 1997,  $848,758,000,  and  the  FY  1997  appropriation. 

The  difference  between  tihe  total  amount  appropriated  for  Fiscal  Year  1997  ($1,153,509,000)  and 
the  amount  obligated  for  the  Job  Corps  Program  during  Calendar  Year  1997  ($848,758,000)  is 
attributable  to:  (a)  substantial  amounts  of  non-contractual  obligations  and  expenditures;  (b) 
DOL’s  transfer  of  funds  to  the  Departments  of  Interior  and  Agriculture  for  the  operation  of  28 
Job  Corps  centers;  and  (c)  differences  that  occur  because  calendar  year  1997  is  six  months  out  of 
phase  with  the  1997  program  year. 

Specifically,  during  the  time-finme  under  discussion,  the  Job  Corps  Program  incurred 
considerable  non-contiactual  costs,  primarily  student  pay  and  transportation,  totaling 
approximately  $107  million.  In  addition,  the  Departments  of  Interior  and  Agriculture  operate 
facilities  called  Civilian  Conservation  Centers,  and  in  PY  1997  approximately  $146  million  of 
budget  authority  was  transferred  to  those  agencies  to  support  their  activities.  The  Federal 
Procurement  Data  System  reported  that  approximately  $848  million  was  used  to  fund  Job  Corps 
contracts.  The  remaining  difference  of  $52  million  can  be  ascribed  to  tiie  feet  that  year 

1997  (January  1997  -  December  1997)  does  not  coincide  with  the  program  year  (PY)  time  fiame 
during  which  1 997  Job  Corps  funds  arc  available  for  obligation  (July  1 997  -  June  1 998).  Job 
Corps  obligadons  made  during  calendar  1997  are  a  combination  of  PY  1996  funds  that  were 
obUgated  during  January  1, 1997  -  June  30, 1997.  and  PY  1997  funds  that  were  obligated  during 
July  1, 1997,  -  December  31, 1997.  The  difficulty  in  reconciling  differences  bctwwn  calendar 
year  obligations  and  the  Job  Corps  appropriation  is  further  compounded  by  the  fact  that  funds  for 
facility  instruction  and  rehabilitation,  normally  about  10%  of  each  ye^’s  total  Job  Corps 
appropriation,  may  be  obligated  over  a  three-year  period  versus  the  one-year  period  that  ^plies 
to  Job  Corps  operating  expense. 


From  the  US  Department  of  Labor  Consolidated  Financial  Statement  Audit — September 
30,  1997  and  1996  issued  fy  the  Office  of  the  Inspector  General,  US  Department  of 
Labor.  Page  2. 76.  C-24.  there  is  reported  a  total  accounts  receivable  of  $6. 430  156  000 

an  allowance  of  ($2, 385, 678,000)  for  a  1997  total  of  $4, 044, 478.000.  '  ’  ' 
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For  the  agencies:  ETA.  ESA.  OSHA.  MSHA.  VETS.  BLS.  OASAM,  PWBA.  and  PBGC 
calculate  a  total  that  reflects  (as  of  September  30.  1997): 

t 

1.  How  much  money  each  agency  is  owed? 

2.  How  much  money  is  the  allowance  for  each  agency? 

3.  What  is  the  total  net  receivable  for  each  agency? 

Within  each  of  those  agencies,  by  program  or  trust  fund,  please  break  out  the  accounts 
receivable  and  allowance  categories  to  answer  the  following  (as  September  30.  1997): 

1.  How  much  money  is  owed  to  each  program  or  trust  fund? 

2.  How  much  money  is  the  allowance  for  each  program  or  trust  fund? 

3.  What  is  the  total  net  receivable  for  each  program  or  trust  fund? 

Of  those  accounts  receivable  within  each  program? 

1.  List  by  name  and  amount  the  largest  50  debtors  as  of  September  30.  1997. 

2.  By  program,  list  by  name  and  amount  which  debtors  did  the  Department 
"write-off"  during  FY 1997  and  why. 

The  Department  is  still  compiling  its  response  to  Item  V,  and  will  provide  the  requested 
information  in  a  separate  submission. 

If  you  require  additional  information  in  the  interim,  please  have  your  staff  contact 
Georgia  Katsoulomitis  at  219-8271. 


Sincerely, 


Assistant  Secretary  for 
Administration  and  Management 


Enclosure 

cc-  The  Honorable  Patsy  T.  Mink 

Ranking  Minority  Member,  Subcommittee  on  Oversight  and  Investigations 
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APPENDIX  #5e 


ENCLOSURE  3 


ENCLOSURE  3 


OMR  ORTECT  Cl.ASSlFICATIONS 


Object 

Class 

Name 

Examples  of  Obligations 

Personal  Services  and  Benefits 

11 

Personnel  compensation 

Gross  compensation  for  personal  services  rendered  to  the 

government  by  federal  civilian,  military,  and  nonfederal 
personnel 

12 

Personnel  benefits 

Benefits  for  currently  employed  federal  civilian,  military,  and 

certain  nonfederal  persbrmel 

13 

Benefits  for  former 
personnel 

Retirement  benefits,  severance  pay,  and  other  benefits  due  to 

former  employees  or  their  survivors 

Contractual  Services  and  Supplies 

21 

Travel  and  transportation 
of  persons 

Transportation,  subsistence,  and  other  erqienses  incident  to 
authorized  travel,  paid  either  directly  by  the  government  or  by 
reimbursing  the  traveler 

22 

Transportation  of  things 

Contractual  obligations  for,  care  during,  and  other  services 
incident  to  the  transport  of  things 

23 

Rent,  communications, 
and  utilities 

Charges  for  the  possession  and  use  of  land,  structures,  or 
equipment  owned  by  others,  and  for  communication  and  utility 
services 

24 

Printing  and  reproduction 

Charges  for  contractual  printing  and  reproduction,  and  related 
corTq>osition  and  binding  expenses 

25 

Consulting  and  other 
services 

Contractual  obligations  for  cortsultmg  (advisory  and  assistance) 
and  other  services;  purchase  of  goods  and  services  from  other 
federal  agencies  and  accounts;  operations  of  government- 
owned,  contractor-operated  facilities;  and  research  and 
development  contracts  ^ 

26 

Supplies  and  materials 

Charges  for  consumable  commodities 

Acquisition  of  C£q)ital  Assets 

31 

Equipment 

Charges  for  the  purchase  of  persorud  property  expected  to 
have  a  period  of  service  of  a  year  or  more  (e.g.,  furniture,  tools 
and  instruments,  machinery,  data  processing  and 
telecommunications  equ^ment,  and  armaments) 

32 

Land  and  structures 

Charges  for  piuchase  of  land,  buildings  and  other  structures, 
and  nonstructural  improvements;  payments  from  credit 
liquidating  accounts  that  result  in  the  acquisition  of  a  physical 
asset  rather  than  a  loan  asset 

33 

Investments  and  loans 

Obligations  for  the  purchase  of  stocks,  bonds,  debentures,  and 

other  securities;  payments  fiom  credit  liquidating  accounts 
resulting  in  the  government  acquiring  title  to  a  note  rather  than 
physical  assets 
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ENCLOSURE  3 


ENCLOSURE  3 


Object 

Class 

Name 

Flxamples  of  Obligations 

Grants  and  Fixed  Charges 

41 

Grants,  subsidies,  and 
contributions 

Cash  payments  to  foreign  countries,  states,  other  political 
jurisdictions,  corporations,  associatioi^,  and  individuals;  credit 
program  subsidies;  and  taxes  and  payments  in  lieu  of  taxes 

42 

Insurance  claims  and 
indemnities 

Benefit  payments  from  social  insurance  and  retirement  trust 
funds;  payments  for  losses,  claims,  and  judgments;  and 
payments  from  credit  liquidatmg  accounts  where  no  asset  is 
received 

43 

Interest  and  dividends 

Payments  to  creditors  for  the  use  of  moneys  loaned,  deposited, 
overpaid,  or  otherwise  made  available  and  distribution  of 
eanungs  to  owners  of  trust  or  other  funds 

44 

Refunds 

Payments  to  refund  amounts  previously  received  by  the 
goverrunent  to  correct  computation  errors,  erroneous  billings, 
or  other  factors 

Other  Charges 

91 

Unvouchered 

Charges  that  may  be  incurred  lawfully  for  confidential 
purposes,  not  subject  to  detailed  vouchering  or  reporting 

92 

Undistributed 

Charges  that  carmot  be  distributed  to  above  classes,  including 
obligations  relating  to  transfers  between  federal  and  trust  funds 
resulting  from  rppropriation  or  general  transfer  authority 

93 

Limitations  on  expenses 

Obligations  made  by  revolving  and  trust  funds,  which  have 
annual  limitations  on  administrative  or  nonadministrative 
expenses 

99.5 

Below  reporting  threshold 

Sirm  of  object  class  entries  below  $500  thousand 

Sotirce;  ONIB  Circular  A-11,  Preparation  and  Submission  of  Budget  Estimates. 
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APPENDIX  #5f 


ENCLOSURE  2  ENCLOSURE  2 

DEPARTMENT  OF  LABOR  BUDGET  ACCOUNT  STRUCTURE 


Bureau  [Accoiint  Classification  Acct  ID 

Bureau  of  Labor  Statistics  ^ 

Salaries  and  expenses  Discretionary  16-0200 

Departmental  Management 

Office  of  the  Inspector  General 

Discretionary 

1W)106 

Salaries  and  erqienses 

Discretionary 

16-0165 

Working  capital  fund 

Discretionary 

154601 

Employment  Standards  Administration 

Black  lung  disability  trust  fund 

Mandatory 

20^144 

Panama  Canal  Commission  compensation  fund 

Mandatory 

1&^155 

Salaries  and  expenses 

Discretionary 

150105 

Special  benefits 

Mandatory 

16-1521 

Special  workers'  condensation  expenses 

Mixed 

16-9971 

Employme 

nt  and  Training  Administration 

Advances  to  the  unemployment  trust  fimd  and  other  funds 

Mandatory 

154)327 

Commumty  service  endloyment  for  older  Americans 

Discretionary 

150175 

Federal  unemployment  benefits  and  allowances 

Mandatory 

150326 

Program  administration 

Discretionary 

150172 

State  unemployment  insurance  and  employment  service  operations 

Discretionary 

150179 

Training  and  employment  services 

Discretionary 

150174 

Unemployment  trust  fund 

Mixed 

20-8042  1 

Mine  Safety  and  Health  Administration 

^  1 

JSalanes  and  expenses  loiacietionaar  116-1200 

OccupatioruJ  Safety  and  Health  Administration 

- Piscretionaiy  |16^ 

Pension  Benefit  Guaranty  Corporation  ^  - - 

(Pension  benefit  guaranty  corporation  fund  ImwIh  lie 

Pension  and  Welfare  Benefit  Administration  - ^ - 

- - - - - — 

- and  expenses  ^  loiscmlionaiy  116-1700 

Source:  Office  of  Management  and  Budget 
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APPENDIX  #5g 


ENCLOSURE  4  ENCLOSURE  4 

DEPARTMENT  OF  LABOR:  REPORTED  OBLIGATIONS 
BY  OBJECT  CLASS.  FISCAL  YEAR  1997 


(Dollars  in  millions) 


Object  Class 

Discretionary 

Mandatory 

Split 

Total 

11:  Personnel  con^)ensation 

841 

0 

56 

897 

12:  Personnel  benefits 

185 

0 

12 

197 

21:  Travel  and  trai^sportation  of 
persons 

45 

0 

2 

47 

22:  Transportation  of  things 

4 

0 

0 

4 

23:  Rent,  communications,  and 
utilities 

278 

0 

17 

295 

24:  Printing  and  reproduction  ' 

5 

0 

0 

5 

25:  Corrsulting  and  other  services 

429 

56 

232 

717 

26;  Supplies  and  materials 

45 

0 

1 

46 

1  31:  Elqiripment 

47 

4 

2 

53 

y  33:  Investments  and  loans 

0 

0 

5 

5 

U  41:  Grants,  subsidies,  and 

contributions 

8,227 

349 

3,293 

11,869 

42:  Insurance  claims  and 
indemnities 

0 

2,374 

21,753 

24,127 

43;  Interest  and  dividends 

0 

471 

3 

474 

92:  Undistributed 

2 

15 

0 

17 

99.5:  Below  reporting  threshold 

4 

0 

0 

4 

Total 

10,112 

3,269 

25,376 

38,767 

Source:  Office  of  Management  and  Budget.  We  did  not  independently  verify  this  informatioiL 
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APPENDIX  #5h 


ENCLOSURE  5  ENCLOSURE  5 


DEPARTOENT  OF  lABOR:  REPORTED  OBLIGATIONS  BY 
BUREAU  AND  OBJECT  CLASS.  FISCAL  YEAR  1997 


(Dollars  in  millions) 


Bureau  Object  Hags  Discretionary  Mandatory  Split  Total 

Bureau  of  Labor  Statistics 

11:  Personnel  compensation 

115 

0 

0 

115 

12:  Persomiel  benefits 

23 

0 

0 

23 

21:  Travel  and  transportation  of 
persorrs 

7 

0 

0 

7 

23:  Rent,  communications,  and 
utilities 

38 

0 

0 

38 

24:  Printing  and  reproduction 

2 

0 

0 

2 

25:  Consulting  and  other  services 

122 

0 

0 

122 

26:  Supplies  and  materials 

1 

0 

0 

1 

31:  Equipment 

12 

0 

0 

12 

41:  Grants,  subsidies,  and 
contributions 

60 

0 

0 

60 

Total 

380 

0 

0 

380 

Departmental  Management 

11:  Personnel  conq>ensation 

158 

0 

0 

158 

12:  Persormel  benefits 

32 

0 

0 

32 

21:  Travel  and  transportation  of 
persons 

6 

0 

0 

6 

23:  Rent,  communications,  and 

utilities 

55 

0 

0 

55 

25:  Consulting  and  other  services 

56 

.  0 

0 

56 

26:  Supplies  and  materials 

4 

0 

0 

4 

31:  Equipment 

6 

0 

0 

6 

41:  Grants,  subsidies,  and 

contributions 

6 

0 

0 

6 

Total 

323 

0 

0 

323 
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APPENDIX  #5i 

U.S.  Department  of  Labor 

JUL  1  5  1998 


Office  of  the  Chief  Rnancial  Officer 
Washington.  D.C.  20210 


The  Honorable  Pete  Hoekstra 

Chairman,  Subcommittee  on  Oversight  and  Investigations 

Committee  on  Education  and  the  Workforce 

2181  Rayburn  House  Office  Building 

U.S.  House  of  Representatives 

Washington,  DC  20515-6100 

Dear  Chairman  Hoekstra: 

By  this  letter,  the  Department  of  Labor  is  completing  its  response  to  your  June  10  letter  to 
Secretary  Herman.  In  her  June  30  letter.  Assistant  Secretary  Lattimore  provided  you  with 
responses  to  questions  I  through  IV  in  your  letter  and  stated  that  the  Department's  response  to 
Question  V  would  be  provided  separately.  This  letter  is  in  response  to  Question  V.  For  your 
convenience,  the  question  as  posed  in  your  letter  is  provided  in  italics. 

V.  From  the  US  Department  of  Labor  Consolidated  Financial  Statement  Audit- 

September  30,  1997  and  1996  issued  by  the  Office  of  the  Inspector  General,  US 
Department  of  Labor,  Page  2. 76,  C-24,  there  is  reported  a  total  accounts 
receivable  of  $6,430,156,000,  an  allowance  of  ($2,385,678,000)  for  a  1997  total 
of  $4,044,478,000. 

For  the  agencies:  ETA,  FISA,  OSHA,  MSHA,  VETS,  BLS,  OASAM,  PWBA,  and 
PBGC  calculate  a  total  that  reflects  (as  of  September  30,  1997): 

1.  How  much  money  each  agency  is  owed? 

2.  How  much  money  is  the  allcwcmce  for  each  agency? 

3.  What  is  the  total  net  receivable  for  each  agency? 

Attachment  1  provides  the  total  accounts  receivable,  allowance  for  uncollectible 
debt  and  net  receivable  for  the  Department  by  agency.  The  schedule  reflects  that 
of  the  $6.43  billion  in  accounts  receivable,  $3.39  billion  are  due  fi-om  other  Federal 
agencies  and  $3.04  billion  are  due  fi-om  the  public.  Amounts  due  fi-om  other 
Federal  agencies  are  predominately  related  to  payments  made  under  the  Federal 
Employees’  Compensation  Act  (FECA)  that,  under  statute,  are  reimbursed  to  the 
Department  by  agencies  after  they  have  received  budgetary  resources  for  the 
amounts  billed.  The  amount  due  from  the  public  includes  $2.81 1  billion  due  the 
Unemployment  Trust  Fund  (UTF)  by  the  states,  \vith  an  additional  $42  million  due 
other  trust  funds  administered  by  the  Department.  This  amount,  which  reflects 
more  than  90  percent  of  the  debts  due  firom  the  public,  consists  of  taxes  due  and 
overpayments  to  claimants.  Collection  of  amounts  due  the  UTF  is  the 
responsibility  of  the  states  with  the  Federal  government  funding  the  necessary 
administrative  costs.  The  amounts  of  UTF  accounts  receivable  reflected  as  written 
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off  in  FY  1997  were  provided  by  the  states  as  amounts  they  have  concluded 
cannot  be  collected.  We  have  no  information  regarding  the  composition  of  these 
numbers.  After  accounting  for  amounts  due  from  other  Federal  agencies  and  from 
trust  funds,  $187  million  is  due  the  Department  s  remaining  programs. 

Within  each  of  those  agencies,  by  program  or  trust  fund,  please  break  out  the 
accounts  receivable  and  allowance  categories  to  answer  the  following  (as  of 
September  30,  1997): 

1.  How  much  money  is  owed  each  program  or  trust  fund? 

2.  How  much  money  is  the  allowance  for  each  program  or  trust  fund? 

3.  What  is  the  total  net  receivable  for  each  program  or  trust  fund? 

Attachment  2  provides  the  data  in  Attachment  1  by  program  and  trust  fund  within 
each  respective  agency. 

Of  those  accounts  receivable  within  each  program: 

1.  List  by  name  and  amount  the  largest  50  debtors  as  of 
September  30,  1997. 

2.  By  program,  list  by  name  and  amount  which  debtors  did  the 
Department  “write-off"  during  FY  1997  and  why. 

Attachment  3  provides  by  program  within  agency,  the  50  largest  debts  and  all 
debts  written  off  in  FY  1997.  There  is  an  alphabetical  identifier  after  the  amount  on 
the  schedule  of  “Debts  Written  Offin  FY  1997"  to  identify  the  reason  for  the  write 
off.  The  table  associating  the  alpha  code  to  the  reasons  for  write  off  is  at  the 
bottom  of  the  respective  programs’  list  of  “Debts  Written  Off  in  FY  1997." 
Attachment  3  also  reflects  that  for  the  Employment  Standards  Adminintration’s 
Wage  and  Hour  Division’s  Back  Wage  receivables,  management  cannot  easily 
provide  a  list  of  accounts  which  were  written  off  in  FY  1997.  Back  Wage 
receivable  data  are  maintained  by  field  offices  and  provided  periodically  to  the 
National  Office  in  summary  form.  The  Wage  and  Hour  Division  has  completed  the 
requirements  analysis  phase  of  a  redesign  of  the  Back  Wage  Collection  and 
Disbursement  System.  ' 

The  Pension  Benefit  Guaranty  Corporation  has  not  been  included  in  the  attachments  noted  above 
since  its  financial  data  are  not  included  in  the  Department’s  Consolidated  Financial  Statements. 

Beyond  the  attachments  provided,  I  believe  some  background  information  on  how  the 
Department  of  Labor  processes  its  accounts  receivable  would  be  helpful.  Each  DOL  agency  is 
responsible  for  collection  of  debts  arising  from  its  actiwties,  with  the  Department  providing 
general  policy  and  guidance.  This  is  appropriate  since  the  timing  for  recognmng  a  debt  and  the 
collection  process  for  some  programs  is  embedded  in  legislation.  Program  offidals,  with  their 
knowledge  of  the  legislative  history,  are  the  individuals  most  capable  of  effectively  managing  their 
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program’s  accounts  receivable.  Since  there  are  differences  in  the  nature  of  monies  due  the 
Government,  program  managers  must  exercise  professional  judgment  in  implementing 
departmental  policy.  This  includes  establishing  criteria  for  writing  off  uncollectible  accounts. 

The  Department  takes  collection  of  monies  due  it  very  seriously.  It  has  been  an  active  participant 
in  the  use  of  commercial  collection  agencies,  referral  of  accounts  to  the  Internal  Revenue  Service 
and  more  recently,  referral  of  accounts  to  the  Department  of  the  Treasury  in  accordance  with  the 
Debt  Collection  Improvement  Act  of  FY  1996.  We  use  all  appropriate  tools  available  to  us  in 
collecting  debts  due  the  government. 

Please  note  that  some  of  the  enclosed  documents  contain  information  about  employees  and  other 
persons  that  is  subject  to  the  Privacy  Act  of  1974.  The  Department  would  protect  the  personal 
privacy  of  these  persons  if  asked  by  others  for  this  information,  and  does  not  consider  our 
response  to  your  letter  to  be  a  public  disclosure  of  that  information.  Therefore,  we  respectfully 
request  that  the  attachments  be  maintained  on  a  confidential  basis. 

If  you  have  any  questions,  please  contact  Georgia  Katsoulomitis  at  (202)  219-8271. 

Sincerely, 


Acting  Chief  Financial  Officer 
Enclosures 

cc;  The  Honorable  Patsy  T.  Mink 
Ranking  Minority  Member 
Subcommittee  on  Oversight  and  Investigations 
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Attachment  (1) 


ACCOUNTS  RECEIVABLE  BY  AGENCY  REPORTED  QN  THE 
FISCAL  YEAR  1997  CONSOLIDATED  FINANCIAL  STATEMENT 


jpartmental  Aaencv 

Total 

Accounts  ' 
Receivable 

Total 

Allowance 

Total 

Net 

Receivable 

ETA 

$ 

3,093.215,659 

$  (2,239,079,806) 

$ 

854,135,853 

ESA 

3,261,409,147 

(110,454,159) 

3,150,954,988 

OSHA 

39,016,109 

(20,828,818) 

18,187,291 

MSHA 

12,208,558 

(3,540,414) 

8,668,143 

VETS 

2,509 

0 

2,509 

BLS 

3,733,460 

0 

3,733,460 

OASAM 

8,236,687 

0 

8,236,687 

PWBA 

12,335,185 

(11,776,025) 

559,160 

TOTAL 

$ 

6.430.157.314 

$  (2.385.679.223) 

$ 

4.044.478.091 

Due  from  other  Fed.  agencies 

$ 

3,390,329,534 

$  0 

$ 

3,390.329.534 

Due  from  the  Public 

3,039,827,780 

(2.385,679.223) 

654,148,557 

TOTAL 

$ 

6.430.157.314 

$  (2.385.679.223) 

$ 

4.044.478.091 

•  PBGC  -  is  not  part  of  the  Department's  Consolidated  Financial  Statement 

Amounts  in  Congressman's  Hoekstra  letter  differ  from  above  by  $1 ,000.  Difference 
is  due  to  rounding  for  financial  statements. 
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Attachment  (2) 


ACCOUNTS  RECEIVABLE  BY  FUND  AND  PROGRAM  REPORTED 

OJiJHE  FISCAL  YEAR  1997  CONSOLIDATED  FINANCIAL  STATEMENT 


Total 

Accounts 

Total 

i 

Total 

Net 

icartmental  Agency 

Receivable 

Allowance 

Receivable 

ETA 

-  Unemployment  Insurance  $ 

3,076,259,357 

$  (2,226,515,756) 

$ 

849,743,601 

-  Training  and  Employment  Services 

16,766,678 

(12,440,601) 

4,326,077 

-  State  Unemployment  Insurance  and 

Employment  Service  Operation 

2,055 

0 

2,055 

-  Other 

187,569 

(123,449) 

64,120 

Subtotal 

3,093,215,659 

(2,239,079,806) 

854,135,853 

ESA 

-  FECA 

3,146,049,125 

(18,734,377) 

3,127,314,748 

-  Black  Lung  Disability  Trust  Fund 

40,849,580 

(28,114,880) 

12,734,700 

-  Longshore  and  Harbor  Workers' 

3,503,877 

(1,093,000) 

2,410,877 

-  District  of  Columbia  Workman's  Comp. 

1,013,443 

(604,407) 

409,036 

-  Back  Wage 

6,205,611 

(913,011) 

5,292,599 

-  Civil  Monetary  Penalties 

63,787,511 

(60,994,484) 

2,793,028 

Subtotal 

3,261,409,147 

(110,454,159) 

3,150,954,988 

OSHA 

39,016,109 

(20,828,818) 

18,187,291 

MSHA 

12,208,558 

(3,540,414) 

8,668,143 

VETS 

2,509 

0 

2,509 

BLS 

3,733,460 

0 

3,733,460 

OASAM 

-  Working  Capital  Fund 

1,008,380 

0 

1,008,380 

-  Other 

7,228,308 

0 

7,228,308 

Subtotal 

8,236,687 

0 

8,236,687 

PWBA 

12,335,185 

(11,776,025) 

559,160 

TOTAL  $ 

6.430.157.314 

$  (2.385.679.223) 

$ 

4.044.478.091 

Due  from  other  Federal  agencies  $ 

3,390,329,534 

$  0 

$ 

3,390,329,534 

Due  from  the  Public 

3,039,827,780 

(2,385,679,223) 

654,148,557 

TOTAL  $ 

6.430.157.314 

$  (2.385.673.223) 

$ 

4.044.478.091 

•  PBGC  -  is  not  part  of  the  Department's  Consolidated  Rnanclal  Statement 


Amounts  in  Congressman's  Hoekstra  letter  differ  from  above  by  $1 ,000.  Difference 
is  due  to  rounding  for  financial  statements. 
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U.S.  Department  of  Labor  solicitor  of  Labor 

Washington,  D.C.  20210 


JUN  2-  1995 

MEMORANDUM  FOR  JOSEPH  A.  DEAR 

Assistant  Secretary  for  Occupational 
Safety  and  Health  ^ 

FROM:  THOMAS  S.  WILLIAMSON,  JR.  A 

SUBJECT:  OSHA’s  Enforcement  Discretion:  A  Review  of  the  1/ 

"Must-Cite”  Principle 

SUMMARY  INTRODUCTION  ^ 

On  several  occasions  over  the  past  year,  we  have  discussed 
OSHA’s  authority  to  determine  the  strategy  it  will  use  to  enforce 
the  OSH  Act.  You  have  asked  whether  the  Act  prescribes  a  "must- 
cite"  principle,  according  to  which  OSHA  must  issue  a  citation  in 
every  instance  in  which  it  believes  a  violation  has  occurred, 
regardless  of  the  circumstances  or  the  impact  on  the  agency's 
ability  to  prosecute  its  enforcement  priorities.  For  exeuaple, 
OSHA  has  developed  a  number  of  innovative  programs  that  appear  to 
promote  the  statutory  goal  of  improving  safety  and  health, 
although  they  result  in  employers  not  being  cited  on  some 
occasions  when  OSHA  has  reason  to  believe  a  violation  exists.  In 
addition,  some  apparent  violations  are  minor  and  are  abated 
immediately  when  the  employer  is  advised  of  them;  documenting, 
processing,  and  prosecuting  citations  of  this  kind  would  damage 
OSHA's  effectiveness  by  consuming  scarce  agency  resources  that 
could  otherwise  be  devoted  to  addressing  serious  hazards. 

I  have  previously  advised  you  orally  that,  although  the  OSH 
Act  prescribes  a  strong  enforcement  role  for  OSI^,  the  Act  does 
not  require  OSHA  to  search  for  every  possible  violation  when  it 
inspects  a  workplace  or  to  issue  a  citation  for  every  apparent 
violation  that  it  notes.  The  Act  grants  OSHA  broad  enforcement 
powers  to  aid  in  accomplishing  its  purpose  of  assuring  every 
working  man  and  woman  in  the  nation  safe  and  healthful  working 
conditions.  OSHA  is  legally  required  to  use  its  enforcement 
authority  to  further  that  purpose.  Citations  are  a  potent  means 
of  accomplishing  the  statutory  purpose  because  they  create  a 
legal  obligation  to  come  into  compliance  with  the  Act's  safety 
and  health  requirements. 

Nevertheless,  issuance  of  a  citation  in  every  circumstance 
in  which  a  violation  appears  to  exist  is  not  necessarily  the  most 
effective  strategy  for  assuring  compliance.  Countervailing 
considerations,  such  as  the  need  to  conserve  resources  to  adtoess 
more  serious  hazards,  will  weigh  against  a  citation  issuing  in 
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some  circumstances.  The  Act  allows  the  agency  to  take  account  of 
these  circumstances  and  to  rely  on  its  experience  and  judgment  to 
establish  appropriate  policies  governing  the  use  of  its  citation 
authority. 

This  memorandum  sets  forth  the  basis  for  these  conclusions. 
It  first  summarizes  the  history  of  relevant  agency  statements  and 
programs.  Briefly,  OSHA  has  not  articulated  a  consistent 
position  on  the  existence  of  a  must-cite  principle.  In  the  Act's 
earliest  days,  the  agency  did  enunciate  such  a  principle,  in  the 
context  of  rejecting  citation-free  site  visits  to  employers  for 
consultation  purposes.  The  agency  soon  recognized  exceptions  to 
the  principle,  however,  and  subsequently  established  a  variety  of 
programs  under  which  citations  are  not  issued  for  every 
violation.  ' 


Second,  the  memorandum  analyzes  the  legal'  issues,  including 
developments  in  the  case  law,  and  concludes  that  the 
Act  does  not  prescribe  a  rigid  must-cite  requirement.  Rather,  by 
developing  policies  for  the  use  of  its  enforcement  authority  that 
recognize  circumstances  in  which  citations  need  not  be  issued, 
OSHA  may  exercise  the  prosecutorial  discretion  that  is 
traditionally  vested  in  an  enforcement  agency.  Finally,  the 
memorandum  cautions  that  OSHA's  discretion  is  not  without  limit. 
The  OSH  Act  provides  the  Secretary  with  powerful  enforcement 
tools  and  expresses  Congress'  intent  that  those  tools  be  utilized 
to  improve  the  safety  and  health  of  the  Nation's  workers.  To 
conclude  that  the  Secretary  has  some  discretion  to  decide  not  to 
use  those  tools  when  he  has  determined  that  their  use  will  not 
further  the  statutory  purpose  should  not  be  misconstzrued  as 
generally  authorizing  discretionary  enforcement  without  clear  and 
appropriate  limiting  standards. 


Although  this  memorandum  discusses  case  law  under  various 
statutes,  the  memorandum  expresses  no  opinion  on  the  legal 

or  appropriate  statutory  interpretation  of  any  statute 
Ti  c  ^  Occupational  Safety  and  Health  Act  of  1970,  29 

mom*  *  ^  et  seq.  The  legal  analyses  and  conclusions  in  this 
memorandum  are  based  on  application  of  the  principles  discussed 
in  the  case  law  to  the  specific  language,  structiire,  and 
legislative  history  of  the  OSH  Act,  and  on  OSHA's  history  and 
policies.  Nothing  in  this  discussion  should  be  read  as^sserting 

a  legal  interpretation  as  to  the  authority  of  any  other  agency  ^ 
under  any  other  statute.^  ^  ouner  agency 


1977  3  0  Federal  Mine  Safety  and  Health  Act  of 

enfn^rprt  ^  another  health  and  safety  statute 

similar  in^«5nmo  ^^^^^tary  of  Labor,  contains  statutory  leuiguage 

msSorand™  discussS  in  thil 

.  However,  in  other  respects,  the  language  of  the  Mine 
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BACKGROUND 


A.  The  Early  Positinn 

Early  in  its  existence^  OSHA  stated  on  several  occasions 
that  the  agency  is  required  to  issue  citations  for  any  violation 
that  it  discovers  during  the  course  of  an  inspection.  The 
statute^  basis  for  this  position  was  Section  S'Ca)  of  the  OSH 
Act,  which  provides  that 

If  upon  inspection  or  investigation  the 
Secretary  or  authorized  representative 
believes  that  an  employer  has  violated  a 
requirement  of  [the  Act  or  a  rule  issued 
under  the  Act]  he  shall  with  j^asonab^e 
promptness  issue  a  citation  €o  t^fe'  employer. 

29  U.S.C.  658(a)  (emphasis  supplied);  See  also  29  CFR  1903.14(a) 
and  1903.15(c).  The  word  "shall"  was  construed  to  eliminate  any 
discretion  and  to  require  citation. 

The  "must-cite"  position  was  first  developed  in  the  context 
of  suggestions  that  OSHA  provide  citation-free  consultation 
visits  to  an  employer’s  worksite.  Under  a  consultation  program, 
OSHA  would,  on  an  employer's  request,  visit  its  workplace, 
observe  conditions,  and,  without  issuing  citations,  provide- 
advice  about  hazards  and  means  of  abatement.  Assistant 
Secretary  Guenther  first  articulated  the  position  in  several 
oversight  hearings  in  1972.  For  example,  at  one  point  Mr. 
Guenther  stated  that 

Whenever  a  Department  official  goes  into  an 
employer's  premises  for  any  purpose  under  the 
Act,  except  for  an  inspection  in  connection 
with  the  issuance  of  a  variance,  he  or  she  is 
required  to  note  any  violations,,  and  as 
provided  by  Section  9  of  the  Act,  an 
appropriate  citation  and  proposed  penalty 
shall  be  issued.  Since  Section  8  makes  it 
clear  that  any  entering  upon  the  employer's 
premises  is  regarded  as  an  inspection  as 
provided  for  in  Section  9,  we  have  been 


Act,  as  well  as  its  legislative  history  and  intent,  differ 
significantly  from  the  OSH  Act.  MSHA's  enforcement  and 
interpretative  history  and  policies  under  the  Mine  Act  are  also 
not  at  all  similar  to  OSHA's  administration  of  the  OSH  Act. 
Indeed,  several  material  statutory  provisions  and  interpretations 
of  the  OSH  Act  which  are  vital  to  the  conclusions  expressed  in 
this  opinion  are  not  present  in  the  Mine  Act. 
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legally  precluded  from  providing  any 
consultation  in  the  workplace. 

Occupational  Safety  and  Health  Act  of  1970  (Oversight  and 
Proposed  Amendments) :  Hearings  before  the  Select  Labor 
Subcommittee  of  the  Education  and  Labor  Committee,  92na  / 

2nd  Sess.  (1972  Labor  Hearings)  349  (1972)  (statement  of  George 
Guenther)  . 

This  view  was  reiterated  in  a  letter  dated  June  26,  1974 
from  Solicitor  of  Labor  WilJ-iam  Kilberg  to  Congressman  William 
Steiger.  The  primary  purpose  of  the  letter  was  to  announce  an 
exception  (discussed  in  detail  below)  to  the  must-cite  position 
for  state  consultation  programs.  Ip  the  course  of  doing  so,  the 
letter  restated  the  general  principle.  The  letter  noted  "^at 
Section  21(c)  of  the  Act  authorizes  the  Secretary  to  provide 
advice  to  employers  as  to  means  of  compOiisnce^i —  It- declared  that 

Under  Section  21(c)(2),  the  Secretary  may 
provide  consultation  and  advice  to  employers 
either  at  the  worksite  or  away  from  the 
worksite.  However,  where  the  consultation  is 
provided  at  the  worksite  by  representatives 
of  the  Secretary  of  Labor,  it  is  our  view,  as 
a  matter  of  legal  and  policy  consideration, 
that  if  the  representative  of  the  Secreta:pf^ 
observes  any  violation,  appropriate  citations 
and  penalties  must  be  issued. 

120  Cong.  Rec.  H21296-21297  (daily  ed.  June  26,  1974)  (emphasis 
added) .  The  letter  further  provides  that  "any  entering  upon  the 
employer's  premises  is  regarded  as  an  inspection"  within  the 
meaning  of  the  Act  and  would  therefore  subject  the  employer  to 
citations  and  penalties. 

Following  receipt  of  the  Kilberg  letter,  which- he  placed  in 
the  Congressional  Record  as  evidence  that  OSHA  could  not  provide 
on-site  consultation.  Representative  Steiger  introduced 
legislation  appropriating  funding  for  State  consultation 
programs.  The  legislation  passed,  and  OSHA  appropriations  since 
that  time  have  included  such  a  provision.  OSHA  pays  90%  of  the 
costs  of  the  State  programs.^ 

The  "must-cite"  position  was  also  stated  in  testimony  by 
Assistant  Secretary  Marshall  Miller  before  the  Select  Committee 


^  In  addition  to  the  OSHA-funded  State  -consultation 
programs,  bills  introduced  in  Congress  in  1973  and  1975  would 
have  expressively  authorized  federal  OSHA  to  operate  on-site 
consultation  programs  directly.  The  1975  bill  passed  the  House, 
but  no  action  was  taken  in  the  Senate. 
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on  Labor  of  the  House  Education  and  Labor  Committee  on  July  19, 
1975. 


A  memorandum  of  June  1,  1981  from  Benjamin  Mintz,  who  had 
been  Associate  Solicitor  throughout  this  period,  to  Thorne 
Auchter  and  Timothy  Ryan,  respectively  Assistant  Secretary  and 
Solicitor,  reviews  this  history  and  explains  the  rationale  for 
the  early  position.  According  to  Mr.  Mintz 's  memorandum,  the 
early  position  was  based  on  both  the  language  of  Section  9(a)  of 
the  Act  and  the  statutory  policy  authorizing  first- instance 
sanctions.  By  first-instance  sanctions,  the  agency  means  that 
upon  a  first  inspection,  an  employer  is  subject  to  legally 
enforceable  citations  and  appropriate  penalties  if  violations  are 
discovered.  First-instance  sanctions  are  needed,  the  memorandum 
explained,  because  OSHA  will  never  have  enough  compliance 
officers  to  inspect  all  workplaces.  Therefore,  unless  employers 
fear  that  they  will  face  citation  and  penalty  assessment,  upon  .the. 
first  inspection,  they  will  have  litf^'e  incentive  to  abate 
hazards  voluntarily  before  an  inspection  occurs,  and  OSHA's 
impact  will  be  limited  to  that  small  fraction  of  workplaces  that 
are  inspected. 


B.  Qualifications,  Exceptions,  and  Departures,  from  the  Must- 

Cite  Position  

Notwithstanding  the  sweeping  nature  of  the  pronouncements 
noted  above,  from  an  early  date  OSHA  permitted  qualifications  and 
exceptions  to  the  must-cite  principle.  Some  of  the  principal 
qualifications,  exceptions  and  departures  from  the  purported 
must-cite  policy  are  described  below, 

1*  Site  Visits  for  Standards  and  Variances.  From  the 
1970 's,  OSHA  has  taken  the  position  that  its  personnel  engaged  in 
gathering  information  for  the  development  of  standards  or 
evaluating  requests  for  variances  may  visit  .workplaces  without 
issuing  citations.  The  explanation  advanced  was  that  the  Act 
gives  specific  authority  to  OSHA  to  gather  information  to 
discharge  these  functions.^  While  this  is  the  case,  it  evades 
the  issue  of  why  Section  9(a) 's  "mandate"  does  not  apply. 
Moreover,  Section  21(c)  directs  the  Secretary  to  "consult  with 
and  advise  employers  and  employees  .  .  .  as  to  the  effective 
means  of  preventing  occupational  injuries  and  illnesses."  It  is 
unclear  why  the  logic  supporting  exceptions  for  standards  emd 
variances  should  not  extend  as  well  to  site  visits  conducted 
under  this  grant  of  authority. 


^  Section  6(b)(1)  refers  to  the  Secretary's  developing 
information  to  prepare  proposed  standards.  29  U.S.C.  §655(b)(l). 
Section  6(d)  authorizes  "inspections"  to  determine  whether  or  not 
a  variance  should  be  granted. 
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2.  Consultation  Programs.  The  must-cite  principle  was 
originally  articulated  in  the  context  of  explaining  that  OSHA 
could  not  conduct  citation-free  site  visits  for  consultation - 
Nonetheless,  in  October  1972,  the  agency  took  the  position  that 
state  plans  may  provide  such  consultations.  OSHA  established 
guidelines,  similar  to  the  Section  7(c)(1)  regulations  described 
below,  designed  to  facilitate  effective  operation  of  such 
consultation  programs  in  a  manner  consistent  with  enforcement 
goals.  It  is  noteworthy  that  the  Act  requires  that  state  plans 
operate  enforcement  programs  that  are  "at  least  as  effective"  as 
federal  OSHA's.  Section  18 (c) (2) .  In  approving  state  plan 
consultation,  OSHA  was  implicitly  undermining  one  of  the  stated 
rationales  for  the  must-cite  principle:  that  it  is  necessary  for 
effective  enforcement.  ' 


Si^sequently,  the  Department  found  a  mechanism.. for 
establishing  consultation  progr.ajRC.«i»— fedenJ.  OSHA  states .  The 
1974  letter  from  Solicitor  Kilberg  to  Representative  Steiger 
relied  on  several  provisions  of  the  Act.  Section  21(c)(2) 
authorizes  the  Secretary  to  consult  with  and  advise  employers  on 
safety  and  health  issues.  Section  7(c)(1)  authorizes  the 
Secretary,  in  carrying  out  his  responsibilities  under  the  Act,  to 
accept  and  use  the  services  of  state  personnel,  and  to  provide 
funding  to  the  state  for  that  purpose.  Thus,  the  Kilberg  letter 
reasons  that  since  the  Secretary  may  consult,  he  may  establish 
and  fund  state  programs  for  consultation.  The  letter  concludes, 
however ,  that  the  must— cite  principle  would  not  apply  to  such 
state  personnel. 


Section  9(a)  provides  that  if  upon  inspection  "the  Secretary 
or  his  authorized  representative"  believes  that  an  employer  has 
committed  a  violation,  he  shall  issue  a  citation.  According  to 
the  Kilberg  letter ,  the  state  personnel  would  not  count  as  the 
authorized  representative  of  the  Secretary  for  this  purpose.  The 
letter  concludes  that  this  could  be  made  "perfectly  clear"  if  the 
Section  7(c)(1)  agreement  between  the  Secretary  and  the  State 
authorized  the  state  personnel  to  provide  only  consultation  and 
not  to  issue  citations  and  penalties. 


.  Following  receipt  of  the  Kilberg  letter.  Representative 
Steiger  introduced,  and  Congress  passed,  legislation 
sppi^opriating  funds  for  state  consultation  programs ,  and  they 
have  been  a  fixture  of  the  OSHA  program  since  that  time.  The 

^  variety  of  consultation  services,  from  telephone 
consultations  regarding  specific  hazards  to  wall-to-wall 

notice  and  comment  rulemaking, 

29  CFR  governing  the  operation  of  the  programs. 

29  CFR,  Part  1908.  Under  the  regulations  the  scope  of  the 
service  provided  depends  on  the  employer's  request  for 

the^scon^^A^  However,  if  the  consultant  observes  a  hazard  outside 

employer's  request  for  assistance,  the  hazard 
must  be  treated  as  though  it  is  within  the  scope  of  the  audit. 
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In  order  to  participate  in  an  on-site  consultation  under 
this  program,  an  employer  must  be  willing,  indeed  is  obligated, 
to  correct  all  serious  hazards  noted.  Upon  completion  of  the 
audit,  the  consultant  issues  a  written  report,  noting  all  hazards 
observed,  and  setting  abatement  methods  when  warranted.  No 
citations  are  issued.^  The  audit  activity  is  considered 
confidential  and  cannot  be  obtained  by  OSHA  enforcement  officials 
unless  the  employer  fails  to  take  the  necessary  corrective 
action.  Under  those  circumstances,  the  consultant  is  under  an 
obligation  to  notify  the  appropriate  OSHA  enforcement 
authority. 5  ■ 

The  rationale  for  distinguishing  between  state  and  federal 
consultation  authority  is  vulnerable  to  challenge  on  both  logical 
and  policy  grounds.  First,  the  purported  reasons  why  state 
personnel  may  _dQ  what  federal  OSHA  may  not  are  inconsistent.  -  - 
There  is  an  obvious  tension -bi£±y3<3ir-the— premise  -tiiat- the 
Secretary  is  utilizing  state  personnel  for  help  in  carrying  out 
responsibilities  for  purposes  of  Section  7(c)(1)  and  the 
conclusion  that  such  personnel  are  not  his  authorized 
representatives  for  purposes  of  Section  9(a),  The  suggestion 
that  the  agency  may  avoid  the  must-cite  principle  by  limiting  the 
scope  of  the  authorization  it  provides  the  state  consultation 
staff  begs  the  question  as  to  why  OSHA  may  not  take  the  same 
approach  with  federal  staff. 

Second,  the  must-cite  principle  notwithstanding,  the  agency 
by  1974  had  found  a  way  to  fund  consultation  programs  in  both 
state  plans  and  federal  OSHA  states.  That  the  agency  found  it 
necessary  to  do  so  is  evidence  that  such  programs  are  part  of 
effective  enforcement  strategy,  particularly  in  maintaining  the 
legitimacy  of  the  agency  in  the  eyes  of  the  regulated  public. 

This  is  also  shown  by  the  fact  that  the  agency  has  estzdslished 
rules  for  the  programs  that  have  served  well  in  promoting 
effective  use  of  resources  and  harmonizing  consultation  with 
enforcement  goals. 

3-  Informal  Complaints.  Beginning  in  1979,  OSHA  stopped 
responding  to  each  informal  complaint  with  an  inspection. 


The  consultant's  hazard  identification  and 
recommendations  are  not  binding  on  enforcement  officials. 
Moreover,  if  an  OSHA  compliance  officer  observes  a  hazard 
previously  noted  in  the  consultant's  report,  a  citation  mav  still 
issue  for  the  violation  even  if  the  employer  is  making  a  good 
faith  effort  to  abate  the  hazard.  However,  such  effort  would  be 
taken  into  consideration  in  penalty  calculation.  29  CFR 
1908.7(c)  (4)  .  In  practice,  we  are  told  that  OSHA  does  not  issue 
citations  in  this  situation. 

^  29  CFR  1908.6(f) (4) . 
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Instead,  the  agency  typically  writes  the  employer  a  letter 
describing  the  hazard  complained  of  and  asking  that  it  be^ 
corrected.  If  satisfactory  abatement  assurances  are  received,  no 
citations  are  issued.  Currently,  the  agency  is  experimenting 
with  approaches  that  replace  this  exchange  of  correspondence  with 
telephone  conversations  with  the  employer.  While  the  exchange  of 
correspondence  or  telephone  calls  does  not  constitute  an 
"inspection,"  it  presumably  is  an  "investigation''  within  the 
meaning  of  Section  9(a)  and  therefore  would  be  within  the  scope 
of  a  universal  must-cite  principle  were  such  a  principle 
accepted. 

The  agency  made  the  change  in  handling  informal  complaints 
because  responding  to  them  with  inspections  (and  citations)  was 
draining  its  resources  and  preventing  it  from  allocating 
compliance  .staff  in  accordance  with  its  own  priorities.  The 
ability  to  set  priorities  aiidT-aiti5Cdte~resources“±s  fundEunental 
to  an  effective  enforcement  strategy.  That  ability  is  inevitadsly 
undermined  by  a  system  that  treats  every  violation  in  exactly  the 
same  way. 

4 .  Voluntary  Protection  Program  TVPP^ .  Although  VPP  hats  no 
explicit  statutory  mandate.  Section  2(b)  of  the  OSH  Act  generally 
authorizes  OSHA  to  "to  .  .  .  encourage  employers  and  employees  to 
reduce  the  number  of  occupational  safety  and  health  hazards  *at 
their  places  of  employment  ,  .  .  . "  There  are  no  VPP 
regulations,  but  guidelines  have  been  published  in  the  Federal 
Register  periodically  since  1982.^  In  general,  applicants  for 
VPP  must  have  demonstrated  an  exemplary  commitment  to  job  safety 
and  health  through  the  preparation  and  implementation  of  a  job 
safety  and  health  program  that  includes  periodic  self-inspection, 
hazard  identification  and  correction,  employee  involvement,  and 
appropriate  recordkeeping  and  management  procedures.  The  site 
must  also  have  a  recent  OSHA  enforcement  history  indicating  good 
faith  efforts  to  improve  health  and  safety;  and,  in  organized 
worksites,  the  bargaining  agent  must  concur  in  the  firm's  VPP 
participation.  The  firm's  written  safety  programs,  reports  and 
operating  procedures  are  subjected  to  a  detailed  review  by  OSHA, 
followed  by  an  on-site  safety  program  evaluation  and  document 
review.  Periodic  reevaluations  are  conducted  after  VPP 
recognition.  No  citations  are  issued  as  a  result  of  these 
inspections  or  investigations  even  though  violations  may  be 
observed. 

A  certified  VPP  site  is  removed  from  OSHA's  general  schedule 
inspection  list;  however,  all  employee  complaints,  chemical  leaks 
or  spills,  as  well  as  all  fatalities  or  catastrophes,  are  handled 
in  accordance  with  normal  OSHA  enforcement  procedures.  Moreover, 


*  See,  e.g.,  47  Fed.  Reg.  21025  (July  2,  1982);  53  Fed. 
Reg.  26,339  (July^2f  1988)  . 


208 


a  firm  can  be  decertified  if  a  subsequent  records  check  or  on¬ 
site  program  review  indicates  that  the  safety  and  health  program 
requirements  are  not  being  met. 

VPP  is  designed  as  an  elite  program  to  showcase  what  the 
most  conscientious  employers  do.  For  participating  employers, 
perhaps  its  most  important  benefit  is  the  favorable  publicity  and 
goodwill  VPP  status  may  generate.  The  program  also  benefits  OSHA 
by  focussing  attention  on  model  practices  that  the  agency  hopes 
other  employers  will  emulate. 

The  VPP  program  is  difficult  to  reconcile  with  adherence  to 
the  must-cite  principle.  Although  VPP  evaluations  are  performed 
by  OSHA  officials,  citations  are  not  issued  for  violations  of 
OSHA  requirements. .  The  agency  has  consistently  reassured 

that,  absent  exceptional  circumstances  in  which  "the 
safety  and  health  of  employee-s— is -serious  ly'^endangeTfed  and  site 
management  refuses  to  correct  the  situation,"  the  results  of 
these  evaluations  will  not  be  shared  with  enforcement  personnel. 
See  53  Fed.  Reg.  26339,  26347  (1988).  Instead,  OSHA  has 
explained  that  it  expects  safety  and  health  problems  discovered 
during  VPP  evaluations  to  be  "resolved  cooperatively."  Jd.  In 
fact,  the  Federal  Register  notices  describing  and  implementing 
the  program  do  not  make  any  reference  to  the  Section  9 (a)  mandate 
in  the  context  of  these  evaluations. 

5.  Cooperative  Assessment  Program  fCAP) .  This  program  was 
designed  and  initiated  in  1983  to  assist  the  secondary  lead 
smelters  and  battery  manufacturers  in  coming  into  compliance  with 
OSHA 's  standard  for  occupational  exposure  to  lead.  OSHA 
reccpgnized  that  many  firms  in  this  industry  had  difficulty 
achieving  the  permissible  exposure  level  established  by  the 
standard.  The  CAP  provided  a  means  for  OSHA  to  work  with 
employers  to  identify  feasible  engineering  controls  that  would 
reduce  lead  exposure  to  the  permissible  level.  OSKA  required 
employers  to  permit  a  monitoring  inspection  of  their  work  sites 
as  a  condition  for  participating  in  the  prograun.  Additionally, 
employers  were  required  to  be  in  compliance  with  other  provisions 
of  the  standard  that  did  not  pertain  to  implementation  of 
engineering  controls. 

Companies  participating  in  the  program  were  rec[uired  to 
execute  a  compliance  agreement  with  OSHA  which  included  an 
abatement  plan,  including  a  schedule  for  implementation  of 
controls.  In  exchange,  OSHA  agreed  "that  the  implementation  of 
these  controls,  practices,  and  other  items  satisfies  the 
requirements  to  install  feasible  engineering,  administrative  and 
work  practices  controls  as  required  by  [the  regulations]  .  .  . 
and,  accordingly,  no  citations  for  violations  of  these  provisions 
of  the  lead  standard  shall  be  issued  during  the  life  of  this 
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Agreement  .  .  ."as  long  as  the  company  complies  with  the 
abatement  schedule  in  the  Agreement.^ 

The  CAP  program  was  quite  limited.  CAP  was  aimed  at 
assisting  a  defined  industry  in  designing  and  implementing 
engineering  controls  to  enable  it  to  come  into  compliance  with 
the  lead  standard.  The  agreement  not  to  cite  was  strictly 
limited  to  a  few  subsections  of  one  particular  standard. 

However,  strict  adherence  to  the  must-cite  principle  would 
presumably  not  allow  for  this  type  of  exception,  and  the  same 
justifications  for  the  institution  of  the  CAP  program  apply  in 
many  other  contexts  —  conservation  of  resources,  incentives  for 
and  assurances  of  compliance,  and  , allocating  resources  in  the 
most  effective  manner. 

6.  Corporate-Wide  Settlement  Agreements  fCSAK  OSHA  has 
entered  into  numerous;--jcorpora±.e==-wide  settlement  -  agreements  to 
resolve  safety  and  health  problems  that  extend  beyond  the 
particular  facility  initially  cited.  These  agreements  have 
usually  resulted  from  "egregious"  citations.®  A  CSA  typically 
includes  provisions  describing  the  manner  and  schedule  according 
to  which  the  employer  will  abate  the  hazard  in  the  various 
facilities.  The  employer  agrees  to  allow  OSHA  access  to  its 
facilities  to  conduct  monitoring  inspections  to  verify  compliance 
with  the  agreement.  In  exchange,  OSHA  agrees  not  to  issue 
citations  for  violations  covered  by  the  abatement  plan  in  the 
agreement  as  long  as  the  employer  is  complying  with  the  plan. 

The  terms  of  corporate-wide  agreements  vary.  However,  typically, 
even  if  the  employer  is  not  in  strict  compliance  with  the 
abatement  plan,  no  action  is  to  be  taken  if  the  employer 
satisfies  OSHA  that  the  employer  is  making  a  good  faith  effort  to 
abate,  this  is  corroborated  by  the  employee  representative,  and 
the  employer  agrees  to  correct  the  deficiency.  OSHA  reserves  the 
right  to  issue  citations  for  items  not  reasonably  addressed  by 
the  agreement  and  to  take  appropriate  enforcement  action 
(including  seeking  contempt  sanctions  under  Section  11(b)  of  the 
Act)  for  items  covered  by  the  agreement  that  are  not  being  2d3ated 
in  good  faith. 

i 

The  purpose  of  a  CSA  is  to  achieve  wider  and  faster 
abatement  of  corporate-wide  hazards  than  could  be  obtained 


^  OSHA  Notice  CPL  2-2,  Appendix  A,  p.  A-1  (March  10,  1986). 

.  Under  OSHA's  egregious  citation  policy,  the  agency 
assesses  a  separate  penalty  for  each  instance  in  which  an 
employer  has  violated  an  OSHA  standard.  The  egregious  citation 
po  icy  IS  limited  to  certain  willful  violations.  In  other  cases, 
the  agency  groups  the  instances  of  violation  together  and 

o  penalty.  See,  Caterpillar.  Inc..  15  BNA  OSHC 

2153  (R.  Comm.  1993) 
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through  OSHA's  traditional  facility-by-facility  enforcement 
actions,  and  to  save  the  inspection  and  litigation  resources  that 
would  be  necessary  to  follow  the  traditional  approach.  From  the 
employer's  standpoint,  the  CSA  achieves  an  across-the-board 
resolution  of  its  dispute  with  OSHA  and  immunity  from  citation 
and  attendant  monetary  penalties  in  its  other  facilities  as  long 
as  it  complies  with  its  abatement  commitments.  The  provisions, 
which  sometimes  include  recognizing  good  faith  efforts  to  cotaply, 
reflect  the  complexity  of  agreements  that  apply  to  numerous 
facilities  and  involve  abatement  commitments  that  extend  over  a 
period  of  years.  Such  provisions  reassure  the  employer  that 
technical  violations  or  unanticipated  difficulties  it  experiences 
will  not  necessarily  lead  to  large  or  disproportionate  fines. 

In  sum,  the  CSA  is  a  sophisticated  attempt  to  accommodate 
different  intere^s  and  to  secure  maximum  abatement  with  the 
lowest  outlay  of  epf.oj^c^ment  x^.sources-,1.  while  recJDgnizing 
employer  concerns.  This  approach  implicitly  rejects  the  view 
that  every  single  violation  must  be  met  with  a  citation. 

7 .  Maine  200  Program.  Under  this  pilot  program,  instituted 
in  1992,  OSHA  has  targeted  the  200  employers  in  the  State  of 
Maine  who  had  the  largest  number  of  occupational  injuries,  as 
measured  by  worker  compensation  claims.  OSHA  wrote  each  employer 
a  letter  analyzing  its  workers'  compensation  experience, 
reviewing  pertinent  OSHA  standards,  and  offering  the  employer  a 
choice.  If  the  employer  agreed  to  institute  a  "proactive, 
aggressive  action  plan"  meeting  prescribed  standards,  and 
tailored  to  remedy  its  injury  problems,  the  employer  would  be 
placed  on  a  secondary  inspection  list.  These  employers  were 
required  to  submit  quarterly  reports  to  the  area  office,  which, 
reviewed  them  to  verify  adequate  progress  in  correcting  hazards. 
Twenty  percent  of  the  employers  on  the  secondary  list  would  be 
scheduled  for  monitoring  inspections.  Violations  that  were  being 
abated  pursuant  to  the  employer's  plan  would  result  in  citation 
only  if  "the  employer  is  not  taking  adequate  action."  On  the 
other  hand,  employers  who  declined  to  establish  an  action  plem 
meeting  OSHA's  guidelines  would  be  placed  on  a  primary  inspection 
list  and  scheduled  for  a  full-scale  inspection. 

The  Maine  200  program  is  still  in  a  pilot  stage,  and  the 
results  are  not  yet  available.  The  purpose  of  the  progreim  is  to 
maximize  abatement  impact  while  conserving  OSHA's  inspection  and 
enforcement  resources.  The  program  resembles  a  vastly  expanded 
corporate-wide  settlement.  It  is  far  more  ambitious  than  the 
typical  CSA,  however,  in  that  it  attempts  to  induce  and  monitor 
for  abatement  of  all  serious  safety  hazards  identified  through 
review  of  the  employer's  workers'  compensation  claims,  rather 
than  the  single  hazard  that  is  normally  addressed  by  a  CSA.  The 
other  principal  difference  with  a  CSA  is  that  the  Maine  prograoa 
is  not  based  on  a  legally  enforceable  abatement  agreement  with 
the  employer.  Rather,  OSHA  informs  the  employer  that  it  will 
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forbear  from  inspection  and  enforcement  action  if  the  employer 
takes  adequate  remedial  action  on  its  own.  Violations  noted 
during  monitoring  inspections  will  not  be  cited  if  the  employer 
is  in  the  process  of  taking  adec^ate  action  to  abate,  a  bargain 
that  is  at  odds  with  the  must-cite  principle  as  it  has 
traditionally  been  expressed. 

8.  Focused  Construction  Inspections.  Recently,  OSHA  has  ^ 
established  a  new  program  for  conducting  "focused"  inspections  in 
the  construction  industry.  The  program  is  based  on  the 
realization  that  four  hazards  —  falls,  electrocutions,  struck— by 
hazards,  and  caught-between  hazards  —  account  for  90%  of  all  ^ 
construction  fatalities.  Under  the  program,  a  compliance  officer 
conducting  a  general  construction  safety  inspection  will  first 
determine  whether  the  employer  has  an  effective  comprehensive 
safety  program  and.  a  competent  person  to  monitor  it.  If  so,  the - 
inspector  will  investigate-only  the  fomr-focus  hazards.  Serious 
violations  of  other  kinds  that  are  observed  will  be  cited. ^  Non- 
serious  violations  will  not  be  cited  if  the  employer  immediately 
abates  them.  If  the  compliance  officer  determines  that  the 
employer  does  not  have  a  comprehensive  safety  program  or  a 
competent  person,  he  or  she  will  conduct  a  full-scale  inspection. 

The  aim  of  the  focused  construction  initiative  is  two-fold. 
The  principal  aim  is  to  concentrate  OSHA's  limited  resources  on 
the  most  serious  hazards.  The  program  recognizes  that  if  OSHA 
conducts  broader  investigations  covering  all  hazards,  it  will  be 
able  to  do  fewer  total  inspections.  Limiting  the  inspection  will 
result  in  a  stronger  enforcement  presence  overall.  A  second  aim 
of  the  program  is  to  provide  an  incentive  to  employers  to 
establish  comprehensive  safety  programs  with  competent  persons. 


DISCUSSION 

As  this  history  illustrates,  OSHA's  adherence  to  the  must- 
cite  principle  has  been  far  from  unwavering.  OSHA  has  maintained 
a  strong  enforcement  orientation  while  implementing  numerous 
programs  in  which  particular  violations  that  are  brought  to  the 
attention  of  the  agency  are  not  cited.  In  addition,  while  these 
administrative  developments  were  taking  place,  a  substantial  body 
of  caselaw  has  developed  recognizing  that  agencies  administering 
statutes  similar  to  the  OSH  Act  possess  a  high  degree  of 
prosecutorial  discretion  in  deciding  which  violations  merit 
enforcement  action.  The  Secretary's  filings  in  litigation 
involving  OSHA  itself  have  included  explicit  assertions  of  his 
unreviewable  discretion  to  determine  whether  or  not  to  issue  a 
citation. 

After  careful  examination  of  this  issue,  I  have  come  to  the 
conclusion  that,  as  a  question  of  legal  interpretation,  the  OSH 
Act  does  not  contain  the  must-cite  principle  asserted  in  the 
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Act's  early  days.  Such  a  principle  is  not  necessary  to  preserve 
the  vital  deterrent  effect  of  first-instance  sanctions,  and  in 
fact  would  greatly  weaken  OSHA's  ability  to  develop  a  strong  and 
effective  enforcement  program.  Accordingly,  although  the 
Secretary  has  a  duty  to  use  his  enforcement  powers  to  further  the 
purposes  of  the  Act,  the  Secretary  may  establish  policies  for  the 
use  of  those  powers  that  recognize  circumstances  in  which 
citations  need  not  issue. 


A.  Prosecutorial 

As  a  legal  matter,  a  fundamental  objection  to  the  must-cite 
principle  is  that  it  is  contrary  to  general  precepts  of 
prosecutorial  and  enforcement  discretion.  The  enforcement 
discretion  possessed  by  administrative  agencies  has  much  in 
common  with  traditional  prosecutorial-  jiiscretion,  which 
recognizes  ^at  th^govemment  neither  must  nor  should  prosecute 
every  individual  who  may  have  committed  a  crime.  The 
prosecutorial  function  has  been  seen  as  an  essential  attribute  of 
the  executive  branch,  falling  within  the  Constitution's  charge  to 
the  President  to  "take  Care  that  the  laws  be  faithfully 
executed."  Article  II,  §3.  This  charge  embodies  a  broad  range  of 
discretion. 

In  Heckler  v.  Chanev.  470  U.S.  821  (1985),  the  Supreme  Court 
recognized  this  analogy  when  it  provided  a  comprehensive 
explanation  of  the  principle  that,  in  the  absence  of  clear 
Congressional  standards  against  which  its  decisions. can  be 
measured,  an  agency's  decision  not  to  take  enforcement  action  is 
generally  within  the  agency's  absolute  discretion.  Such  a 
decision,  the  Court  explained: 

often  involves  a  complicated  balancing  of  a  number  of 
factors  which  are  peculiarly  within  [the  agency's]  -- 
expertise.  Thus,  the  agency  must  not  only  assess 
whether  a  violation  has  occurred,  but  whether  agency 
resources  are  best  spent  on  this  violation  or  another, 
whether  the  agency  is  likely  to  succeed  if  it  acts, 
whether  the  particular  enforcement  action  requested 
best  fits  the  agency's  overall  policies,  and  indeed, 
whether  the  agency  has  enough  resources  to  undertake 
the  action  at  all.  An  agency  generally  cannot  act 
against  each  technical  violation  of  the  statute  it  is 
charged  with  enforcing. 

470  U.S.  at  831.  These  factors,  the  Court  said,  mzike  agency 
decisions  to  refuse  to  take  enforcement  action  "general [ly] 
unsuitable"  for  judicial  review,  and  lead  to  a  presumption  that 
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nonenforcement  decisions  are  within  the  absolute  discretion  of 
federal  agencies Id. 

At  the  same  time,  the  Supreme  Court  made  clear  that  the 
enforcement  discretion  possessed  by  agencies  has  limits.  Thus 
the  Court  explained  that  its  decision  did  not  address  the 
situation  "where  it  could  justifiably  be  found  that  the  agency 
has  ' consciously  and  expressly  adopted  a  general  policy  that  is 
so  extreme  as  to  amount  to  an  abdication  of  its  statutory 
responsibilities."  470  U.S.  at  833,  fn.4.  Such  an  agency 
decision  is  unlikely  to  have  been  "committed  to  agency 
discretion,"  and  would  not  implicate  the  factors  discussed  above 
that  make  review  of  particular  nonenforcement  decisions  so 
problematic.  ,  ' 

The  considerations  animating  the  Supreme  Court's  decision  in 
Heckler  v.  Chanev  appli^-with  equstl— weight— to  enforcement  ^ 
decisions  under  the  OSH  Act.  Like  the  statute  at  issue  in 
Heckler  v.  Chaney,  the  OSH  Act  also  does  not  contain  specific 
guidelines  against  which  a  decision  not  to  issue  a  citation  could 
be  measured.  In  fact  the  lack  of  statutory  guidance  for  OSHA's 
enforcement  program  was  a  factor  noted  by  the  Supreme  Court  in 
Marshall  v.  Barlow's.  Inc..  436  U.S.  307,  323  (1977).  In 
Barlow '  s .  the  Court  noted  that  on  its  face  the  OSH  Act  "devolves 
almost  unbridled  discretion  upon  executive  and  administrative 
officers  ...  as  to  when  to  search  and  whom  to  search." 

Although  some  of  that  discretion  is  now  restrained  by  the  warrant 
requirement  imposed  by  Barlow's  itself,  the  Act  has  not  been 
judicially  interpreted  to  similarly  limit  the  agency's  discretion 
as  to  "when  to  cite  and  whom  to  cite" . 

Also  like  other  agencies,  OSHA  has  limited  resources  with 
which  to  fulfill  its  statutory  mandate,  and  it  must  retain  the 
ability  to  determine  which  violations  are  the  most  appropriate 
candidates  for  utilization  of  those  resources.  As  the  recent 
Pepperidae  Farms  and  current  Arcadian  cases  demonstrate,  auaassing 
the  evidence  to  establish  certain  violations,  and  proving  them 
before  the  Commission  and  in  court,  can  be  extremely  expensive  in 
terms  of  both  money  and  personnel,  and  the  agency  must  be  able  to 
recognize  that  it  does  not  have  the  resources  to  establish  every 
single  violation  that  it  believes  exists. 


The  question  of  whether  an  administrative  agency  has 
discretion  to  make  a  particular  enforcement  decision  is,  in 
practical  legal  terms,  the  same  question  as  whether  the  decision 
is  judicially  reviewable.  If  a  statute  gives  the  agency  clear 
guidanepe  as  to  the  specific  enforcement  decision  it  must  make  in 
a  particular  circumstance,  the  decision  is  not  committed  to 
agency  discretion,  and  courts  can  review  it.  Heckler  v.  Chanev. 
470  U.S.  at  831;  City  of  Seabrook  v.  Costle.  659  F.2d  1371,  1375 
n.4  (5th  Cir.  Unit  A  1981). 
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OSHA  regulates  a  wide  variety  of  hazards,  some  of  which  are 
more  pervasive  or  more  severe  than  others,  and  it  must  be  able  to 
formulate  policies  and  programs  that  allow  it  to  focus  on  the 
hazards  it  believes  are  most  in  need  of  enforcement  action.  Any 
cited  employer  is  entitled  to  several  levels  of  review  if  it 
contests  a  citation.  OSHA  must  be  able  to  take  account  of  the 
fact  that  litigation  always  entails  risks,  and  choose  not  to 
pursue  cases  where  OSHA  believes  it  is  unlikely  to  succeed. 
Similarly,  OSHA  must  be  able  to  select  appropriate  test  cases 
when  it  is  attempting  to  establish  a  new  legal  interpretation  or 
to  apply  established  theories  to  new  situations. 

The  fact  that  the  OSH  Act,  unlike  the  statute  at  issue  din 
Heckler  v.  Chaney,  states  that  the  Secretary  "shall"  take 
enforcement  action  when  he  "believes"  a  violation  has  occurred 
does  not  appear. to  be  an  adec[uate  basis  on  which  to  distinguish 
the  two  situations.  —  Language  similar  to  that  in  the  OSH  Act  is 
found  in  numerous  civil  and  criminal  statutes,  and  appellate 
courts  have  had  no  difficulty  in  concluding  that  it  does  not 
override  the  discretion  of  the  enforcing  agency  or  prosecutor  not 
to  take  action  against  every  violation  that  may  come  to  its 
attention.  See,  e.g.,  Harmon  Cove  Condominium  Ass'n  v.  Marsh. 

815  F.2d  94  9,  953-954  (3rd  Cir.  1987)  (enforcement  discretion  of 
the  Secretary  of  the  Army-  is  not  restricted  by  language  in 
section  404  of  Federal  Water  Pollution  Control  Act  (FWPCA) 
stating  that  the  Secretary  "shall"  take  enforcement  action 
''[w]henever  he  finds  that  any  person  is  in  violation"  of  permits 
he  has  issued);  Dubois  v.  Thomas.  820  F.2d  943,  948  (8th  Cir. 

1987)  (EPA's  enforcement  discretion  not  restricted  by  language  in 
section  309  of  FWPCA  stating  that  "(w]henever  the  Administrator 
(of  EPA]  finds  that  any  person  is  in  violation  of  [a  different 
provision  of  the  Act)  he  shall"  take  enforcement  action) .  See 
also  City  of  Seabrook  v.  Costle.  659  F.2d  1371,  1374-1375,  n.  3 
(5th  Cir.,  Unit  A  1981),  where  the  court,  in  declining  to  order 
EPA  to  take  enforcement  action  under  the  Clean  Air  Act,  explained 
that,  although  "the  word  'shall'  is  normally  interpreted  to 
impose  a  mandatory  duty[,]  .  .  .  when  duties  within  the 
traditional  realm  of  prosecutorial  discretion  are  involved,  the 
courts  have  not  found  this  maxim  controlling."'® 


The  Seabrook  court,  four  years  before  Heckler  v. 

Chaney .  was  strongly  influenced  by  the  parallels  between  civil 
and  criminal  enforcement  actions.  The  court  expressed  particular 
skepticism  that  the  apparently  mandatory  nature  of  the  word 
"shall"  could  compel  an  agency  to  undertake  civil  enforcement 
action  in  light  of  clear  precedent  that  even  stronger  language 
(the  government  is  "authorized  and  recruired  .  .  .  to  institute 
prosecutions"  against  persons  violating  certain  statutes)  is  not 
sufficient  "to  evince  a  broad  Congressional  purpose  to  bar  the 
exercise  of  executive  discretion  in  the  prosecution  of  .  .  . 
crimes,"  citing  Inmates  of  Attica  Correctional  Facility  v. 
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In  Heckler  v.  Chaney  the  Court  discussed  a  prior  decision, 
nunlop  V.  Bachowski.  421  U.S.  560  (1975),  in  which  it  had  held 
that  a  decision  of  the  Secretary  not  to  file  suit  to  set  aside  a 
union  election  under  the  Labor-Management  Reporting  and 
Disclosure  Act,  29  U.S.C.  §  401  et  seq. ,  was  reviewable  under  the 
Administrative  Procedures  Act.  Significantly,  however,  ^e 
Heckler  Court  never  mentioned  the  use  of  the  word  "shall  in  the 
statutory  provision  at  issue  in  Bachowski  as  a  basis  for 
distinguishing  the  two  situations.  Rather,  the  Court  noted  that 
it  had  not  expressly  considered  the  prosecutorial  discretion 
argument  in  Bachowski .  but  instead  had  relied  on  the  court  of 
appeals'  conclusion  that  the  Secretary's  decision  was  not  "an 
unreviewable  exercise  of  prosecutorial  discretion."  470  U.S.  at 
834.  ' 

In  reaching  its  conclusion,  the  court  of  appeals  explained  ^ 
that  pro3ecutorial_discretion  i^  properly  limited  to  those  civil 
cases  that,  like 'criminal  prosecutions,  seek  to  vindicate 

societal  rather  than  individual  rights.  Bachowski  v. _ Bpennan, 

502  F.2d  79,  87  (3rd  Cir.  1974).  LMRDA  actions,  on  the  other 
hand,  are  intended  to  benefit  the  particular  union  members  whose 
rights  were  infringed  by  the  allegedly  invalid  election.  In  this 
latter  type  of  case,  the  court  of  appeals  indicated,  the  decision 
whether  or  not  to  bring  suit  does  not  implicate  the  many 
prosecutorial  "considerations  that  are  beyond  the  judicial 
capacity  to  supervise."  Id.  at  88. 

The  OSH  Act,  unlike  the  LMRDA,  was  enacted  to  vindicate  the 
societal  interest  in  safe  and  healthful  workplaces.  The  OSH  Act 
is  premised  on  Congress'  finding  that  "injuries  and  illnesses 
arising  out  of  work  situations  impose  a  substantial  burden  upon, 
and  are  a.  hindrance  to,  interstate  commerce  in  terms  of  lost 
production,  wage  loss,  medical  expenses,  and  disability 
compensation  payments."  29  U.S.C.  §  651.  The  Act  creates 
"public  rights"  not  private  rights.  Atlas  Roofing  v.  OSHRC.  430 
U.S.  442  (1977).  ^ 

In  addition,  in  construing  other  provisions  of  the  OSH  Act, 
courts  have  departed  from  stringent  interpretation  of  the 
statutory  language,  in  one  instance  specifically  holding  that  the 
use  of  the  word  "shall"  does  not  override  traditional  agency 
priority-setting  discretion.  In  National  Congress  of  Hispanic 
Am  ...Citizens  v.  Userv.  554  F.2d  1196,  1199  (D.C.  Cir.  1977),  the 
court  held  that  compelling  strict  adherence  to  section  6(b) *s 
language  establishing  time  frames  for  standard  setting  would. 
"make[]  an  absurdity  out  of  the  Act  and  a  fool  out  of  Congress" 
by  depriving  the  agency  of  its  necessary  discretion  to  establish 
and  revise  regulatory  priorities. 


Rockefeller,  477  F.2d  375,  381  (2nd  Cir.  1973). 
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B. 


Caselaw  under  the  osH  Ant. 


Although  no  published  decision  has  directly  held  that  the 
OSH  Act  does  not  require  the  Secretary  to  cite  every  violation  he 
believes  may  exist,  several  have  come  very  close.  During  the 
1980s,  the  Occupational  Safety  and  Health  Review  Commission  ("the 
Commission")  claimed  authority  to  prevent  the  Secretary  from 
withdrawing  a  citation  once  a  notice  of  contest  had  been  filed. 

In  a  series  of  cases  culminating  in  the  Supreme  Court  decision  in 
Cuyahoga  Valley  Railway  Co.  v.  United  Transportation  Union.  474 

U.S.  3  (1985),  the  courts  affirmed  the  Secretary's  position  that 
the  decision  to  withdraw  a  citation,  at  any  time  after  issuance, 
is  within  his  unreviewable  discretion. 

The  Supreme  Court  in  Cuyahoga  echoed  its  decision  in  Heckler 
v .  Chaney  when  it  described  the  Secretary's  decision  to  withdraw 
a  citation  ^  a_"prosecutDrial"- one,  and  explained"  that 
interfering  with  this  discretion  "would  discourage  the  Secretary 
from  seeking  voluntary  settlements  with  employers  in  violation  of 
the  Act,  thus  unduly  hampering  enforcement  of  the  Act."  474  at 
7 .  In  describing  the  relative  roles  of  the  Secretary  and  the 
Commission  established  by  the  OSH  Act,  the  Court  said  that  "only 
the  Secretary  has  the  authority  to  determine  if  a  citation  should 
be  issued  to  an  employer  for  unsafe  working  conditions  .  .  .  [and 
the  Commission's)  authority  plainly  does  not  extend  to 
overturning  the  Secretary's  decision  not  to  issue  ...  a 
citation."  Id. 

A  decision  by  the  Secretary  not  to  issue  a  citation  in  the 
first  place  was  not  involved  in  Cuyahoga .  but  plainly  the  Supreme 
Court  believed  that  the  general  principles  set  out  in  Heckler  v. 
Chaney  applied  to  the  OSH  Act  context.  See  474  U.S.  at  5,  fn.  1. 
And  in  light  of  the  clear  holding  of  Cuvahoga  that  the  Secretary 
has  unfettered  discretion  to  withdraw  a  citation  at  any  time 
after  issuance,  it  would  make  no  sense  to  argue  that  he  is 
required  to  issue  a  citation  even  if  he  knows  his  current 
enforcement  policies  will  dictate  that  it  then  be  withdrawn.  ' 


”  Laborers'  International  Union  of  North  America.  AFL-CIO 
V.  Scannell.  D.D.C.  No  89-3221  TPJ  (Feb.  15,  1990),  is  the  only 
case  we  have  located  in  which  OSHA's  decision  not  to  issue 
citations  was  directly  at  issue.  There,  a  district  court.,  in  an 
unpublished  summary  order,  dismissed  a  union's  action  for 
declaratory  and  injunctive  relief  requiring  the  Secretary  to 
issue  citations  for  certain  violations  of  OSHA's  interim 
hazardous  waste  and  emergency  response  standard  that  OSHA 
considered  to  be  de  minimis.  The  court's  order  stated,  in 
relevant  part,  that  "the  matter  of  which  plaintiff  complains  is 
committed  to  defendants'  discretion  by  law  and  is  not  subject  to 
judicial  review  in  this  or  any  court,"  citing  both  Heckler  v. 
Chaney  and  Cuvahoga. 
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C.  structure  and  History  of  the  OSH  Act 

The  history  and  structure  of  the  OSH  Act  as  a  whole  also 
support  the  conclusion  that  Congress  intended  OSHA  to  possess  the 
traditional  degree  of  enforcement  discretion  accorded  other 
administrative  agencies.  For  example,  although  the  Act  requires 
OSHA  to  investigate  certain  employee  complaints,  it  does  not 
require  that  a  citation  be  issued  as  a  result  of  those 
investigations.  29  U.S.C.  §  657(f).  It  merely  requires  the 
Secretary,  upon  request,  to  provide  an  informal  administrative 
review  of  his  decision  not  to  issue  a  citation,  and  to  furnish 
the  complainant  with  "a  written  statement  of  the  reasons  for  the 
Secretary's  final  disposition  of  the  case."  Id.  The  statute 
does  not  limit  what  those  reasons  'may  be,  nor  does  it  provide  any 
opportunity  for  extra-agency  review,  either  of  which  could  have 
been  seen- as  indicating -an  intent  to  circumscribe  the  Secretary's 
discretion  not  to  issue  a  citation. 

This  omission  is  noteworthy  because,  in  another  portion  of 
the  OSH  Act,  Congress  explicitly  made  the  Secretary's  decision 
not  to  prosecute  subject  to  judicial  review.  Section  13(a)  of 
the  Act,  29  U.S.C.  §  662(a),  authorize's  the  Secretary  to  seek  an 
injunction  if  he  determines  "that  a  danger  exists  which  could 
reasonably  be  expected  to  cause  death  or  serious  physical  harm 
immediately  or  before  the  imminence  of  such  danger  can  be 
eliminated  through  the  enforcement  procedures  otherwise  provided 
by  this  Act."  Section  13(d)  permits  employees  who  may  be  injvircd 
by  the  Secretary's  "arbitrary  or  capricious  fail(ure)  to  seek" 
such  an  injunction  to  file  a  mandamus  action  to  compel  the 
Secretary  to  act.  Clearly  when  Congress  wanted  to  limit  the 
Secretary's  enforcement  discretion,  it  knew  how  to  do  so. 

Indeed,  the  Act  itself  acknowledges  that  there  will  be 
occasions  when  the  Secretary  does  not  issue  a  citation  even 
though  he  believes  a  violation  exists.  Immediately  after  stating 
that  the  Secretary  "shall  issue  a  citation"  if  he  believes  that  a 
violation  exists,  section  9(a)  says  that  the  "Secretary  may 
prescribe  procedures  for  the  issuance  of  a  notice  in  lieu  of  a 
citation  with  respect  to  de  minimis  violations  which  have  no 
direct  or  immediate  relationship  to  safety  or  health."  This 
provision  explicitly  recognizes  that  there  will  be  at  least  some 
situations  where  enforcement  will  not  be  an  appropriate  use  of 
the  agency ' s  resources . 

Although  an  argument  might  also  be  made  that  the  de  minimi.s 
clause  actually  limits  the  Secretary's  discretion  by  providing 
guidelines  against  which  his  failure  to  issue  a  citation  may  be 
measured,  the  Supreme  Court  rejected  an  almost  identical  argument 
v« — Chaney .  The  Court  addressed  a  provision  permitting 
the  agency  to  forego  prosecution  in  favor  of  "a  suitedale  written 
notice"  for  certa^ij^minor  violations . "  It  declined,  however,  to 
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draw  from  this  language  the  negative  inference  that  the  agency 
was  therefore  "required  to  report  for  prosecution  all  'major' 
violations  .  .  .  and  that  [the  'minor  violation'  provision] 
supplies  the  needed  indication  of  an  intent  to  limit  agency 
enforcement  discretion."  470  U.S.  at  837  (emphasis  in  original). 

Much  of  the  rest  of  the  OSH  Act  also  assumes  a  level  of 
enforcement  discretion  that  appears  inconsistent  with  the  must- 
cite  principle.  Congress  intended  that  the  Secretary  obtain 
information  from  employers  to  assist  him  in  developing  standards 
or  determining  whether  a  variance  is  appropriate.  §§  6(b)(1), 
6(d).  But  it  is  clear  that  employers  will  be  far  more  reluctant 
to  share  information  about  hazards  at  their  workplaces  with  the 
Secretary  if  they  expect  to  be  cited  whenever  the  Secretary 
believes  the  information  indicates  that  a  violation  exists. 

OSHA's  traditional  position  on  the  must-cite  principle  excepted  ' 
these  activities  on  the-basis-^hat  the  Act  specifically  ‘ 

contemplated  them.  As  explained  above,  that  distinction  begs  the 
question  of  why  the  must-cite  "mandate"  would  not  apply  to  them. 

A  more  logical  interpretation  would  be  that  the  Act's 
contemplation  of  these  information-gathering  activities  reflects 
a  recognition  that  section  9  should  not  be  read  so  restrictively . 

Similarly,  the  Act  retjuires  the  Secretary  to  "consult  with 
employers  and  employees  .  .  .  as  to  effective  means  of  preventing 
occupational  injuries  and  illnesses."  The  lengths  to  which  OSHA 
has  gone  to  distinguish  permissible  state  consultation  programs 
from  impermissible  federal  consultation  are  described  above, 
along  with  the  weaknesses  in  the  rationales  for  those 
distinctions.  Again,  the  better  interpretation  would  be  that  the 
consultation  mandate  expresses  Congressional  recognition  that 
OSHA  need  not  issue  a  citation  every  time  it  becomes  aware  of  a 
violation . 

In  addition,  in  section  2(b),  Congress  explicitly  stated  its 
intent  that  the  Act  allow  for  "innovative"  approaches  to  safety 
and  health  and  provide  "an  effective  enforcement  program".  In 
OSHA's  judgment,  by  limiting  the  Secretary's  ability  to  allocate 
his  resources,  strict  fidelity  to  the  must-cite  principle  would 
stifle  innovation  and  hinder  effective  enforcement. 

The  OSH  Act's  legislative  history  also  does  not  provide  a 
clear  answer  to  the  question  of  whether  the  Act  embodies  a  must- 
cite  principle.  Indeed,  the  question  seems  never  to  have  been 
considered  during  consideration  of  the  bills  leading  up  to  the 
OSH  Act.  Most  of  the  debate  related  to  the  citation  provisions 
concerned  the  question  of  whether  the  Secretary  or  a  different 
agency  (the  Commission)  would  consider  contests  of  citations. 

‘When  there  was  discussion  of  the  provisions  that  would 
evolve  into  section  9,  committee  reports  and  Members  of  Congress 
most  often  described  them  as  "authorizing"  the  issuance  of 
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citations,  or  stated  that,  if  the  provision  were  enacted,  the 
Secretary  "may"  issue  a  citation. On  other  occasions  the  word 
"shall"  was  used.  Representative  Steiger,  one  of  the  Act's  ^ 
principal  sponsors,  at  one  point  described  his  bill  as  "retiring 
the  Secretary  to  issue  a  citation"  for  any  violation  that  is  not 
de  minimis.  Lea  Hist,  at  996.  Later,  however,  in  a  speech 
urging  the  House  to  pass  the  Conference  bill.  Representative 
Steiger  summarized  the  Act  as  providing  that  a  citation  "may  be 
issued"  after  a  violation  has  been  found,  id;  at  1219. 

The  question  of  whether  the  OSH  Act  embodies  a  must— cite 
principle  appears  to  have  been  considered  explicitly  by  Congress 
for  the  first  time  only  after  passage  of  the  Act  and 
establishment  of  OSHA.  Once  the  Secretary  adopted  the  must-cite 
principle,  and  determined  that  it  limited  OSHA's  ability  to 
provide  consultation  services  to  employers.  Congress  respondec^ 
through  oversight  .proceedings  and  the  introduction  of  bills  that 
woalcf  have  specifically  authorized  a  broader  consultation  role 
for  OSHA.  See  n.  2,  supra;  n.  13,  infra. 

During  these  proceedings,  members  of  Congress  expressed 
divergent  views  about  whether  the  Secretary's  must-cite  position 
was  a  correct  interpretation  of  the  Act.  Representative  Steiger 
asserted  vigorously  that  the  Secretary ' s  interpretation  was 
correct,  at  one  point  referring  to  "the  automatic  issuance  of 
citations  for  violations  found"  during  any  visit  to  a  workplace. 
Small  Business  and  the  Occupational  Safety  and  Health  Act  of 
1970:  Hearings  before  the  Subcommittee  on  Environmental  Problems 

affecting  Small  Business  of  the  Select  Committee  on  Small 
Business,  92nd  Cong.,  2nd  Sess.  (1972  Small  Business  Hearings) 

4  79  (statement  of  Mr.  Steiger)  .  Several  other  members  expressed 
a  contrary  view,  however,  often  relying  on  section  21(c) 's 
consultation  mandate.  See,  e.g.,  1972  Lcibor  Hearings  355 
(statement  of  Mr.  Eshelman)  ("I  realize  that  the  law  does  not 
spell  out  that  you  can  consult  in  the  workplace  now,  but  I  also 
don't  think  it  prohibits  you  from  consulting  in  the  workplace."). 


See,  e.g.,  S.  Rep.  91-1282,  91st  Cong.,  2nd  Sess.  14 
(1970) ,  reprinted  in  Legislative  History  of  the  Occupational 
Safety  and  Health  Act  of  1970  (Lea.  Hist.^.  at  154  (1971) 
(describing  language  similar  in  relevant  aspects  to  that  enacted 
as  providing  that  "if  an  investigation  should  disclose  that 
violations  have  occurred,  even  though  since  corrected,  a  citation 
may  be  issued  in  appropriate  cases") ;  Lea.  Hist,  at  516 
(statement  by  Sen.  Hart  that  the  same  language  "provides  for 
Labor  Department  .  .  .  authority  to  issue  citations  for 
violations  of  standards")  ;  Leg.  Hist,  at  1148  (the  final 
conference  bill  "provides  the  Secretary  of  Labor  with  the 
authority  to  enforce  these  standards") . 
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These  statements  cannot  be  seen  as  a  clear  statement  of 
statutory  intent.  it  is  rarely  appropriate  to  draw  inferences 
from  the  post-enactment  statements  of  legislators,  and  even  if 
the  statements  did  not  embody  such  irreconcilable  views  as  to  the 
scope  of  the  Secretary's  OSH  Act  discretion,  they  would  not  be 
dispositive.  Schneidewind  v.  ANR  Pipeline  Co. .  485  U.S.  293,  306 
(1988)  . 

Congress'  failure,  on  three  occasions  during  the  1970s  to 
enact  bills  which  would  have  specifically  authorized  a  broader 
consultation  role  for  OSHA,  also  cannot  be  seen  as  approval  of 
the  must-cite  position.’^  Congressional  inaction  is  rarely 
probative.  Red  Lion  Broadcasting  Co.  v.  F.C.C..  395  U.S.  367, 
381,  n.ll  (1969)  ("Unsuccessful  attempts  at  legislation  are  not 
the  best  of  guides  to  Congressional  intent.").  Here  the  fact 
that  the  consultation  bills  did  not  pass  could  indicate  that 
Congress  believed  the  bills  were  unnecessary  in  light  of  the 
existing  statutory  language  and  OSHA's  institution  of  state- 
operated  consultation  programs  as  easily  as  it  could  indicate 
that  Congress  believed  consultation  was  not  an  appropriate  role 
for  OSHA. 

If  this  subsequent  history  demonstrates  anything,  it  is  that 
the  statutory  language  is  ambiguous,  and  was  interpreted 
differently  even  by  members  of  Congress  who  voted  in  favor  of  the 
Act.  This  is  precisely  the  type  of  situation  which  the  Supreme 
Court  has  stated  is  best  viewed  as  a  delegation  to  the 
implementing  agency  of  the  prerogative  to  adopt  an  authoritative 
interpretation.  Chevron  v.  KRDC.  467  U.S.  837,  843  (1987). 


D.  Other  Considerations 

The  conclusion  that  the  OSH  Act  does  not  deprive  OSHA  of  the 
discretion  to  establish  its  own  enforcement.-policies  customarily 
possessed  by  administrative  enforcement  agencies  seems  to  be  the 
sounder  view,  particularly  in  light  of  Heckler  v.  Chaney  and  its 
progeny.  Assuming  that  the  earlier  view  could  also  said  to  be 
reasonable,  however,  OSHA  would  not  be  compelled  to  adhere  to  it 
in  the  face  of  its  determination  that  the  policy  unnecessarily 
restricts  its  ability  to  establish  and  develop  enforcement 
policies  best  calculated  to  effectuate  the  purposes  of  the  Act. 

If  there  are  two  reasonable  interpretations  of  a  statute,  the 
agency  charged  with  administering  the  statute  may  choose  either 


In  response  to  complaints  raised  in  the  1972  oversight 
hearings.  Congressman  Steiger  introduced  bills  in  1972  and  1973 
to  allow  OSHA  to  provide  on-site  consultation  to  employers.  No 
action  was  taken  on  the  bill.  A  similar  bill,  introduced  by 
Congressman  Daniels,  passed  the  House  in  1975,  but  was  not  acted 
on  by  the  Senate. 
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one.  Chevron  v.  NRDC.  467  U.S.  at  844-845. al^  fiubois 
V.  Thomas.  820  F.2d  at  948-949,  applying  Chevron  deference  to 
agency's  determination  that  it  retains  traditional  degree  of 
enforcement  discretion  under  statutory  provision  stating  that  the 
agency  "shall"  take  certain  enforcement  action. 

There  are  also  practical  reasons  why  the  OSH  Act  should  not 
be  read  to  embody  a  must— cite  principle.  As  OSHA's  experience 
over  the  last  25  years  has  made  clear,  totally  consistent 
adherence  to  the  principle  is  not  even  possible,  much  less 
desirable.  Like  other  agencies,  OSHA  cannot  possibly  "act 
against  each  technical  violation  of  the  statute."  Heckler  v. 
Chaney.  470  U.S.  at  831.  Requiring  OSHA  to  devote  its  resources 
to  those  violations  that  come  first  to  its  attention  would 
preclude  addressing  other  more  subtle,  but  possibly  more  severe, 
hazards.  _  _ 

Even  in  the  context  of  traditional  enforcement  activities, 
it  is  difficult  to  discern  the  boundaries  of  a  workable  must-cite 
requirement.  Compliance  officers  performing  limited  inspections 
frequently  see  conditions  that,  on  closer  examination,  may 
indicate  violations  not  related  to  the  scope  of  their 
inspections.  While  the  compliance  officers  may  look  into  these 
situations  in  some  cases,  or  refer  them  for  subsequent 
inspection,  it  is  by  no  means  obvious  at  what  stage  the 
compliance  officer  would  incur  an  obligation  to  take  additional 
action. 

There  are  also  situations  where  OSHA  receives  complaints  or 
other  referrals  that  may  lead  it  to  believe  that  a  violation  has 
occurred,  but  makes  a  resource-based  decision  not  to  perform  the 
investigation  necessary  to  substantiate  that  belief.  Notably,  in 
the  case  of  informal  complaints,  OSHA  explicitly  informs  the 
employer  that  it  will  not  perform  an  inspection  if  the  employer 
corrects  any  hazard.  The  employer's  notification  to  OSHA  that  it 
has  done  so  may  provide  proof  that  the  violation  occurred,  but 


The  consistency  of  an  agency's  construction  of  its 
authorizing  statute  is  only  one  factor  a  court  must  consider  in 
determining  whether  the  agency ' s  current  construction  is 
reasonable.  See  International  Ass'n  of  Bridge.  Structural  & 
Ornamental  Iron  Workers.  Local  3  v.  NTJ^R.  843  F.2d  770,  776-777 
(3rd  Cir.),  cert,  denied  109  U.S.  222  (1988)  ("(0]ur  function  as 
a  reviewing  court  is  to  determine  the  reasonableness  of  the 
present  [interpretation],  regardless  of  any  earlier  pronouncement 
made  by  the  [agency].").  This  principle  was  not  well-established 
until  recently,  and  a  contrary  belief  animated  the  concern 
expressed  in  Mr.  Mintz's  1981  memorandum  that  changing  the 
agency's  position  on  the  must-cite  issue  would  expose  OSHA  to 
litigation  risks,  even  though  the  new  position  would  bo 
"plausible." 
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OSHA  still  does  not  feel  compelled  to  issue  a  citation.  The 

reading  of  section  9  embodied  in  the  must-cite  principle 
would  appear  inconsistent  with  this  practice. 

When  the  must-cite  principle  was  adopted,  it  was  linked  to 
OSHA's  authority  to  issue  first-instance  sanctions,  i . e . .  to  cite 
an  employer  the  first  time  OSHA  discovered  the  employer  violating 
a  standard.  There  is  no  logical  reason,  however,  why  recognition 
of  the  agency's  discretion  not  to  cite  particular  violations 
would  diminish  its  discretion  to  cite  others.  Proper  application 
of  enforcement  discretion  analysis  leads  to  exactly  the  opposite 
result.  The  essence  of  administrative  discretion  is  the  ability 
to  make  decisions  to  take  or  not  to  take  enforcement  action  based 
on  the  particular  circumstances  of  each  case,  and  the 
relationship  of  those  circumstances  to  agency  policy. 

To  avoid  misunderstanding,  however,  it  is  important' to 'be'  "" 
-clear  on  certain  fundamental  points.  First,  the  Secretary  has  an 
obligation  to  use  his  authority  to  enforce  the  OSH  Act.  The 
Secretary's  discretion  under  Heckler  and  the  other  cases 
discussed  above  is  the  discretion  to  determine  the  most  effective 
strategy  for  using  this  statutory  authority  to  effectuate  the 
Act ' s  purposes .  Because  issuance  of  a  valid  citation  is  the 
first  step  in  obtaining  a  legally  binding  order  requiring  an^ 
employer  to  abate  a  hazardous  condition,  in  most  cases  citations 
will  remain  the  most  potent  method  of  advancing  the  Act's  goals. 
It  is  also  clear  that  Congress  intended  that  a  credible  threat  of 
citations  exist  to  have  a  deterrent  effect  on  employers  who  would 
otherwise  be  less  likely  to  comply  voluntarily  with  the  Act's 
requirements. 

In  some  cases,  however,  the  Act's  purposes  may  be  advanced 
in  other  ways.  In  circumstances  such  as  those  involved  in  the 
programs  described  above,  the  Secretary  may  well  make  the 
appropriate  determination  that  issuance  of  a  citation,  with  the 
risk  of  attendant  litigation,  may  not  be  the  most  effective 
action.  This  determination  is  within  the  Secretary's  discretion. 

Second,  the  administrative  discretion  discussed  throughout 
this  memorandum  is  the  discretion  of  the  Secretary,  not  of  his 


The  agency's  early  explanations  of  the  must-cite 
principle  also  referred  to  Section  8  of  the  Act.  For  example, 
during  the  1972  oversight  hearings  Assistant  Secretary  Guenther 
testified  that  "Section  8  makes  it  clear  that  any  entering  upon 
the  employer's  premises  is  regarded  as  an  inspection  as  provided 
for  in  Section  9."  1972  Labor  Hearings  at  349.  The  basis  for 

this  statement  is  not  obvious.  While  Section  8  provides  the 
Secretary  with  the  right  to  enter  an  employer's  premises  to 
perform  an  inspection  or* investigation,  nothing  in  that  section 
appears  to  prohibit  him  from  entering  for  any  other  purpose. 
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subordinates.  Although  there  are  situations  where  countervailing 
considerations  weigh  against  issuance  of  a  citation  for  a 
violation,  these  situations  must  be  carefully  defined  by  the 
agency.  Appropriate  guidance  must  be  provided  to  field  personnel 
to  prevent  charges  that  the  Secretary  has  abdicated  or  improperly 
diluted  his  statutory  enforcement  responsibility.  To  the  extent 
the  discretion  must  initially  be  exercised  by  subordinate 
personnel,  the  Secretary  should  provide  them  with  the  necessary 
instructions  to  guide  their  implementation  of' his  enforcement 
priorities.  In  the  past,  OSHA  has  provided  such  guidance  through 
initiatives  such  as  the  Maine  200  and  the  Voluntary  Protection 
Programs.  Similar  guidance  can  be  provided  as  other  programs  are 
developed. 

The  Act  created  OSHA  as  an  enforcement  agency.  Failure  to 
fulfill  that  mission  in  a  reasonably _aggressive  and  . 
comprehensive  manner  could  be  seeri^as  ah  abdication- of  OSHA's 
statutory  responsibilities  that  would  be  judicially  redress2d3le. 
But  OSHA's  own  programs  and  policies  throughout  its  history 
demonstrate  the  agency's  recognition  that  strict  adherence  to  the 
must-cite  principle  harms  its  ability  to  allocate  its  resources 
to  provide  the  most  effective  and  potent  enforcement  progreua  it 
can  devise.  We  do  not  believe  that  progreuns  of  the  character 
that  have  been  devised  to  date  exceed  the  discretion  the  Act 
provides  to  OSHA. 


CONCLUSION 

The  OSH  Act  grants  the  Secretary  broad  authority  to 
effectuate  its  purposes  of  improving  occupational  safety  and 
health.  Strict  adherence  to  OSHA's  initial  position  on  the  must- 
cite  dictum  could  impair  the  agency's  ability  to  develop  an 
effective  enforcement  program  and  is  inconsistent  with  general 
principles  of  administrative  enforcement  discretion.  The  primary 
argument  in  favor  of  the  traditional  position  is  the  statutory 
that  the  Secretary  "shall"  issue  a  citation  if  he 
believes  that  a  violation  has  occurred.  But,  as  has  been 
explained,  the  mere  use  of  the  word  "shall"  does  'not  provide 

^'lidance  to  direct  an  agency's  enforcement  discretion 
meaningfully.  Rather,  the  language  in  the  OSH  Act,  like  that  in 
other  administrative  statutes,  reflects  Congress'  delegation  to 
the  agency  of  the  necessary  authority  to  assign  its  own 
enforcement  priorities  and  to  allocate  its  enforcement  resources 
accordingly.  OSHA  therefore  has  authority  to  establish  policies 

citation  authority  and  exceptions  thereto 
n?  DUdgment,  will  most  effectively  further  the  purposes 
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Anne-Marie  Hughey 
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AP P ENDIX  #8  statement  of  Reasons 

Dismissing  the  Complaint  of 
David  Clay 

Concerning  the  Election  of  Officers 
Conducted  by  District  Lodge  751 , 

International  Association  of  Machinists 
and  Aerospace  Workers,  AFL-CIO 
on  January  9, 1997 
in  Seattle,  Washington 

Complainant,  David  Clay,  is  a  member  in  good  standing  of  District  Lodge  751  [or 
union],  International  Association  of  Machinists  and  Aerospace  Workers 
[Machinists],  AFL-CIO.  District  Lodge  751  conducted  its  regularly  scheduled 
election  of  officers  on  January  9, 1997.  In  his  protest  to  the  union  and  in  his 
complaint  to  the  Department  of  Labor,  complainant  alleged  that  Title  IV  of  the 
Labor-Management  Reporting  and  Disclosure  Act  of  1959  [Act],  29  U.S.C.  §§ 
481-483,  was  violated  during  the  conduct  of  the  challenged  election.  For  the 
reasons  set  forth  below,  the  complaint  does  not  provide  an  adequate  basis  for 
instituting  legal  action  to  set  aside  the  election. 

1.  Complainant  alleged  that  an  adequate  safeguards  infraction  occurred 

concerning  the  procedures  used  to  determine  members’  eligibility  to  vote  by 
absentee  ballot  and  that  such  safeguards  were  not  in  place  in  that  the  District 
Lodge  President  instead  of  the  Secretary-Treasurer  controlled  the  absentee  ballot 

process. 

Section  401(c)  of  the  Act,  29  U.S.C.  §  481(c),  requires  that  adequate  safeguards 
to  insure  a  fair  election  must  be  provided.  A  union's  wide  range  of  discretion 
regarding  the  conduct  of  elections  Is  thus  circumscribed  by  a  general  rule  of 
fairness  and  such  safeguards  generally  include  the  technical  aspects  of 
conducting  an  election.  Additionally,  section  401(e)  of  the  Act,  29  U.S.C.  § 

481(e),  requires  that  an  election  must  be  conducted  In  accordance  with  the 
constitution  and  bylaws  of  the  union.  The  Department  of  Labor’s  investigation  of 
the  complaint  disclosed  that  the  Machinists’  constitution  provides  that  members 
who  reside  more  than  25  miies  from  a  poliing  place,  are  confined  because  of 
illness  are  on  vacation  or  official  union  business,  or  are  on  an  employer  travel 
assignment  may  vote  by  absentee  ballot.  The  investigation  established  that  the 
union  received  approximately  1.506  requests  for  absentee  ballots  and  to  avoid 
any  possible  delays  attendant  to  having  to  obtain  information  necessary  to  aid  the 
union  in  detemining  whether  or  not  each  requester  satisfied  any  of  the 
constitutional  requirements  entitling  the  member  to  vote  by  absentee  ballot  the 
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union  instead  fonA^arded  an  absentee  ballot  to  any  member  who  requested  such  a 
ballot. 

The  investigation,  however,  disclosed  that  the  union's  processing  of  the  absentee 
ballots  was  an  attempt  to  insure  that  each  absentee  ballot  request  was  timely 
processed  and  that  an  absentee  ballot  would  be  forwarded  to  the  requester  in 
time  for  the  member  to  receive,  mark  and  return  the  ballot  by  the  deadline  set  for 
the  return  of  such  ballots.  Moreover,  there  is  no  evidence  that  the  union’s 
decision  to  forward  absentee  ballots  to  all  requesters  without  first  establishing 
whether  or  not  they  were  entitled  to  vote  by  absentee  ballot  had  either  the 
purpose  or  the  effect  of  Influencing  the  outcome  of  the  election  in  any  way.  Nor 
did  the  investigation  establish  that  the  union  processed  the  requests  or  distributed 
the  absentee  ballots  in  a  discriminatory  manner.  Under  these  circumstances, 
while  the  union  did  not  strictly  comply  with  the  constitutional  provisions  governing 
absentee  voting,  only  the  absentee  ballots  of  those  members  who  were  eligible  to 
vote  in  the  election  were  actually  included  in  the  vote  count  Consequently,  the 
evidence  fails  to  provide  an  adequate  basis  for  finding  that  any  violation  that  may 
have  possibly  occurred  could  have  affected  the  outcome  of  the  election.  Further, 
evidence  concerning  the  allegation  that  the  District  Lodge  President  supervised 
the  absentee  ballot  process  rather  than  the  Secretary-Treasurer,  who  is  the 
official  authorized  to  do  so  in  the  Machinists'  constitution,  is  inconclusive.  In  any 
event,  there  Is  no  evidence  of  fraud  or  other  impropriety  In  connection  with  the 
supervision  of  the  absentee  ballot  process  and  there  is  not  probable  cause  to 
believe  that  the  Act  was  violated. 

Complainant  also  alleged  that  adequate  safeguards  violations  occumed  in 
connection  with  the  retrieval  of  the  absentee  ballots  from  the  post  office  box 
secured  for  the  return  of  such  ballots  and  the  envelope  system  provided  by  the 
union  for  the  return  of  voted  absentee  ballots.  With  respect  to  the  allegation 
concerning  the  retrieval  of  the  absentee  ballots  from  the  post  office  box  and  the 
envelope  system  provided  by  the  union  for  the  return  of  voted  absentee  ballots, 
complainant  contended  that  absentee  ballots  were  retrieved  from  the  postal  box 
before  the  polls  closed  and  that  the  absentee  ballot  packages  did  not  contain 
secret  ballot  envelopes.  The  investigation  established  that  on  January  9, 1997, 
the  election  day,  at  approximately  3:00  p.m.,  postal  employees  distributed  the  last 
of  the  incoming  mail  received  on  that  day  and  deposited  it  in  the  designated 
postal  boxes.  The  investigation  also  showed  that  members  of  the  election 
committee  arrived  at  the  post  office  at  approximately  5:00  p.m.  and  retrieved  the 
absentee  ballots  from  the  postal  box  secured  for  the  return  of  the  voted  ballots. 
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It  appears  that  this  retrieval  was  timed  so  that  it  would  occur  after  the  postal 
service  had  distributed  all  incoming  mail  for  that  day  and  such  mail  had  been 
placed  in  the  designated  postal  boxes.  Thus,  any  voted  ballots  returned  to  the 
postal  box  by  the  January  9th  deadline  for  the  receipt  of  such  ballots  had  already 
been  placed  in  the  postal  box  secured  for  the  return  of  the  voted  ballots  by  the 
time  that  the  committee  members  arrived  at  the  post  office  and  retrieved  the 
voted  absentee  ballots.  In  any  event,  the  election  committee  was  not  required  to 
wait  until  the  polls  closed  to  retrieve  the  ballots  from  the  postal  box. 

Consequently,  the  fact  that  the  ballots  were  removed  from  that  box  prior  to  the 
closing  of  the  polls  was  inconsequential  and  the  Act  was  not  violated. 
Furthermore,  the  Department’s  Investigation  of  the  allegation  that  the  envelope 
system  used  for  absentee  ballots  was  somehow  defective  showed  that  a  double 
envelope  system  was  used  for  absentee  ballot  voting  and  that  the  ballot 
packages  contained  both  outer  and  secret  ballot  envelopes.  The  Act  was  not 
violated. 

2.  Complainant  alleged  that  he  was  denied  access  to  a  list  of  absentee  voters, 
that  election  records  were  not  preserved  and  that  absentee  ballot  requests 
delivered  in  person  were  not  accepted  by  the  union. 

Section  401  (c)  of  the  Act,  29  U.S.C.  §  481(c),  requires  that  candidates  be  allowed 
to  inspect  certain  lists  containing  the  names  and  last  known  addresses  of 
members,  and  at  least  one  federal  court  has  interpreted  this  provision  to  include, 
under  certain  circumstances,  lists  of  employers.  However,  under  the  election 
provisions  of  Title  IV  of  the  Act,  a  candidate  is  not  entitled  to  have  access  to  a  list 
containing  the  names  of  those  members  who  have  requested  absentee  ballots 
unless  such  a  list  has  been  made  available  to  other  candidates.  In  the  present 
case,  the  investigation  failed  to  disclose  and  complainant  was  not  able  to  provide 
any  evidence  that  such  a  list  of  absentee  voters  had  been  made  available  to  any 
candidates.  The  Act  was  not  violated. 

Concerning  the  union’s  failure  to  preserve  the  election  records,  the  Act  requires 
that  the  union  secretary  or  other  official  must  preserve  for  one  year  the  ballots 
and  all  other  records  pertaining  to  the  election.  The  investigation  disclosed  that 
the  outer  and  Inner  ballot  envelopes  of  the  voted  absentee  ballots  had  been 
destroyed  and  thus  the  Act  was  violated.  However,  there  is  no  evidence  that  the 
destruction  of  the  envelopes  had  any  purpose  or  effect  of  concealing  any 
Improper  conduct  or  otherwise  influencing  the  election  outcome.  Consequently, 
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the  evidence  fails  to  provide  an  adequate  basis  for  concluding  that  this  violation 
may  have  affected  the  outcome  of  the  election. 

Complainant’s  allegation  that  absentee  ballot  requests  presented  in  person  were 
not  accepted  by  the  union  was  not  substantiated  by  the  evidence.  The 
Machinists’  constitution  provides  that  a  request  for  an  absentee  ballot  may  be 
made  in  writing  and  delivered  in  person  or  by  mail  not  later  than  10  days  prior  to 
the  election.  The  investigation  failed  to  establish  that  any  member  who  requested 
an  absentee  ballot  in  writing  and  delivered  the  request  either  in  person  or  by  mail 
at  least  10  days  prior  to  the  election  was  not  forwarded  an  absentee  ballot 
Consequently,  under  these  circumstances,  the  evidence  does  not  provide  an 
adequate  basis  for  finding  probable  cause  to  believe  that  the  Act  was  violated. 

3.  Complainant  alleged  that  the  union  could  not  account  for  all  of  the  ballots 
printed. 

During  an  interview  of  complainant,  he  told  investigators  that  his  specific  concern 
was  that  the  union  was  unable  to  account  for  4,000  ballots.  This  allegation  was 
based  on  complainant’s  belief  that  a  total  of  17,000  ballots  were  ordered  from  a 
printer  and  that  the  union  could  account  for  only  13,000  ballots.  Thus, 
complainant  concluded  that  4,000  ballots  were  missing.  However,  a  review  of  the 
printer  invoice  provided  to  the  union  reflected  that  the  union  actually  ordered  and 
received  only  12,000  ballots  from  the  printer  for  the  challenged  election.  A  total 
of  8,365  ballots  were  distributed  to  members  and  7,878  of  these  ballots  were 
voted  In  the  election.  The  remaining  unused  ballots  were  among  the  election 
records  and  the  investigation  failed  to  confirm  that  any  ballots  were  missing. 
Consequently,  there  is  not  an  adequate  basis  for  concluding  that  the  Act  was 
violated. 

Additionally,  the  investigation  showed  that  approximately  one  or  two  weeks  after 
the  completion  of  the  election,  the  union  found  a  sealed  box  containing  5,000 
blank  ballots.  The  election  committee  members  were  unable  to  explain  why  the 
printer  sent  these  ballots  to  the  union  and  there  was  no  record  that  the  union  had 
ordered  the  additional  ballots.  The  Investigator’s  Inspection  of  these  5,000  ballots 
disclosed  that  the  ballots  were  in  sequential  order  and  failed  to  reveal  that  any  of 
these  ballots  Were  missing.  Further,  the  invoice  inside  the  box  containing  the 
ballots  verified  that  the  ballots  were  shipped  to  the  union  after  the  challenged 
election  was  completed.  Under  these  circumstances,  none  of  these  ballots  could 
have  possibly  been  used  to  manipulate  the  election  outcome.  In  any  event,  there 
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is  no  evidence  of  ballot  fraud  or  other  Improprieties  or  that  any  ineligible  member 
voted  in  the  election.  Under  these  circumstances,  the  evidence  does  not  provide 
an  adequate  basis  for  concluding  that  the  Act  was  violated. 

4.  Complainant  alleged  that  the  ballots  voted  at  the  Spokane  polling  site  were 
not  adequately  safeguarded. 

The  Investigation  disclosed  that  the  basis  for  this  allegation  is  that  the  ballots 
voted  at  this  site  were  transported  to  the  union’s  Seattle  offices  by  the  United 
Parcel  Service.  Complainant  also  stated  that  observers  were  not  present  when 
the  votes  from  the  Spokane  polls  were  tallied.  The  investigation  failed  to  disclose 
that  any  ballots  voted  at  this  polling  site  had  been  tampered  with,  substituted  or 
destroyed.  Nor  is  there  evidence  of  any  fraudulent  conduct  concerning  the 
counting,  transporting,  and  handling  of  these  ballots  and  complainant  has  not 
provided  the  Department  with  any  tangible  evidence  to  support  this  allegation. 
Consequently,  the  evidence  does  not  provide  an  adequate  basis  for  finding 
probable  cause  to  believe  that  the  Act  was  violated. 

5.  Complainant  alleged  that  the  absentee  ballot  instructions  erroneously 
informed  voters  that  the  ballot  had  to  be  returned  by  December  30, 1996,  instead 
of  the  correct  date  of  January  9,  1 997. 

This  allegation  was  substantiated  by  the  investigation.  The  investigation 
disclosed  that  during  December,  absentee  ballot  mailings  were  made  by  the 
union  which  contained  Instructions  with  erroneous  return  dates.  Specifically,  the 
investigation  showed  that  on  December  20, 1996,  67  absentee  ballots  were 
mailed  to  members  and  that  of  these  ballots  36  were  not  voted  in  the  election. 

On  December  26,  1996,  another  194  absentee  ballots  were  mailed  to  members 
and  1 1 1  of  these  ballots  were  not  voted.  Thus,  a  total  of  147  members  sent 
absentee  ballots  during  the  latter  part  of  December  did  not  vote.  However,  the 
individual  who  conducted  both  of  these  mailings  told  Department  investigators 
that  during  the  mailings  conducted  toward  the  end  of  December,  she  discovered 
that  she  had  included  in  the  absentee  ballot  packages  information  informing 
members  that  ballots  had  to  be  returned  by  December  30, 1996,  instead  of  the 
correct  date  of  January  9, 1997.  There  is  evidence  that  only  approximately  40  or 
50  of  the  ballot  packages  containing  the  erroneous  instructions  were  mailed  to 
members.  The  Act  requires  that  adequate  safeguards  be  in  place  to  insure  a  fair 
election.  Consequently,  the  Act  was  violated  when  absentee  ballot  packages 
mailed  to  members  on  December  20th  and  26th  contained  erroneous  Instructions 
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which  indicated  that  the  ballots  had  to  be  returned  by  December  30th  instead  of 
the  con'ect  date  of  January  9th. 

The  evidence,  however,  is  inconclusive  concerning  the  reason  that  the  147 
members  did  not  return  absentee  ballots  and  the  evidence  is  inconclusive  as  to 
how  many  of  these  147  members  actually  received  the  erroneous  ballot 
instructions.  Nor  was  the  investigation  able  to  establish  the  extent  to  which  any 
members  who  may  have  received  the  erroneous  instructions  were  discouraged 
from  voting  because  of  the  short  period  of  time  they  had  to  mark  and  return  their 
ballots  before  the  deadline  for  the  receipt  6f  such  ballots.  The  Investigation  did 
show,  however,  that  some  members  who  received  the  erroneous  instructions 
voted  In  person  on  the  election  day  while  others  assumed  that  the  deadline 
indicated  on  the  Instructions  for  returning  the  ballots  was  incorrect  and  returned 
their  voted  ballots  by  mall  despite  the  erroneous  Instructions  and  their  ballots 
were  included  in  the  vote  count.  The  smallest  margin  of  victory  for  any  contested 
race  was  174  votes. 

Based  on  the  foregoing,  essential  to  determining  whether  or  not  this  violation  may 
have  affected  the  outcome  of  the  election  is  the  fact  that  the  smallest  margin  of 
victory  for  any  contested  race  was  174  votes  and  that  there  is  evidence  that  only 
approximately  40  or  50  members  were  sent  the  erroneous  instructions.  Of  equal 
importance  is  the  fact  that  the  investigation  was  not  able  to  establish  precisely  the 
reason  that  the  147  members  who  were  mailed  absentee  ballots  during  the  latter 
part  of  December  did  not  return  those  ballots.  Nor  was  the  Department  able  to 
determine  with  any  degree  of  certainty  how  many  of  these  members  actually 
received  ballot  packages  that  contained  the  emoneous  instructions.  Under  ^ese 
particular  circumstances,  it  appears  reasonable  to  conclude  that  the  evidence 
does  not  provide  an  adequate  basis  for  finding  that  this  violation  may  have 
affected  the  outcome  of  the  election. 

6.  Complainant  alleged  that  union  equipment  and  other  property  was  used  to 
promote  the  candidacy  of  the  incumbent  slate. 

The  investigation  failed  to  disclose  any  evidence  that  any  union  equipment  or 
other  property  was  used  to  promote  the  candidacy  of  the  incumbent  Office 
personnel  of  the  union  informed  investigators  that  they  did  not  witness  any 
candidates  or  other  individuals  use  any  union  office  or  other  equipment  for 
campaign  or  similar  purposes.  Also,  members  of  the  Incumbent  slate  provided 
Investigators  with  paid  receipts  which  reflected  that  the  printing,  production  and 
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other  services  performed  In  connection  with  their  campaign  materials  had  been 
conducted  by  a  private  entity.  The  investigation  also  showed  that  while  the 
incumbents  set  up  a  telephone  bank  during  the  campaign  period,  any  expenses 
incurred  in  connection  with  this  service  were  paid  with  monies  from  the 
incumbents’  campaign  fund.  The  Act  was  not  violated. 

Additionally,  the  investigation  disclosed  that  the  cost  of  14  vans  rented  by 
members  of  the  incumbent  slate  from  two  car  rental  companies  appeared  on 
billing  statements  which  reflected  the  union’s  existing  billing  accounts.  The 
investigation,  however,  failed  to  disclose  that  any  slate  member  instructed  the 
rental  companies  to  bill  the  union’s  accounts  or  ^at  the  rental  companies’  actions 
were  attempts  to  in  any  way  Influence  the  outcome  of  the  election.  Furthermore, 
there  is  evidence  that  the  incumbent  slate  instructed  the  rental  companies  to 
forward  all  billing  statements  to  the  slate’s  post  office  box.  in  any  event,  the 
investigation  established  that  the  bills  were  not  paid  by  the  union  but  rather  were 
paid  by  the  incumbent  slate  with  campaign  funds.  Under  these  circumstances,  it 
does  not  appear  that  the  incumbent  slate  received  any  benefit  when  the  billings 
for  the  van  rentals  were  reflected  on  the  existing  accounts  of  the  union. 

The  Investigation  also  uncovered  Information  which  suggested  that  some  of  the 
vans  may  have  been  rented  from  one  of  the  rental  agencies  at  a  discounted 
price.  Further  investigation  of  this  matter  disclosed  conflicting  evidence 
concerning  whether  or  not  any  discount  was  actually  provided  to  the  slate 
members.  In  any  event,  even  If  such  a  discount  was  extended  to  these 
members,  there  is  no  evidence  that  the  discount  was  attributable  to  the  union. 
Furthermore,  the  evidence  is  inconclusive  concerning  whether  or  not  any  possible 
discount  that  may  have  been  provided  to  any  slate  member  was  the  type  of 
discount  that  the  rental  company  normally  extended  to  its  .customers  as  an 
ordinary  business  practice  or.  In  that  regard,  whether  or  not  any  such  discount 
was  made  available  on  the  same  or  similar  terms  to  other  customers.  Under 
these  circumstances,  the  evidence  does  not  provide  an  adequate  basis  for  finding 
probable  cause  to  believe  that  the  Act  was  violated  concerning  this  matter. 

7.  Complainant  alleged  that  members  of  the  incumbent  slate  used  company 
passes  or  passes  provided  to  them  by  virtue  of  their  union  office  to  drive  onto 
company  property  and  transport  members  to  the  polls. 

The  investigation  disclosed  that  the  company  had  Issued  a  letter  indicating  that 
employees  were  prohibited  from  driving  onto  company  property  to  transport 

7 


237 


voters  to  the  polls.  Despite  this  letter,  at  least  one  incumbent  candidate  used  a 
company  pass  provided  to  him  for  25  years  of  company  service  to  gain  access  to 
company  property.  The  investigation  revealed  that,  on  three  separate  occasions, 
the  incumbent  drove  a  van  onto  company  property  and  then  proceeded  to  the 
front  entrance  of  the  plant  where  he  picked  up  voters  and  transported  them  to  the 
polls.  It  also  appears  that  other  passes  were  similarty  used  by  members  or 
supporters  of  the  incumbent  slate.  The  investigation  showed  that  in  other 
instances,  many  voters  walked  to  the  outside  gate  leading  to  the  company  facility 
where  they  were  picked  up  and  driven  to  the  polls  by  supporters  of  the 
Incumbents.  In  yet  other  cases,  voters  drove  their  own  vehicles  to  and  from  the 
polls,  in  any  event,  because  the  distance  from  the  front  of  the  plant  building  to 
the  gate  does  not  appear  to  have  been  significant  and  many  voters  In  fact 
actually  walked  to  the  gate  to  obtain  rides  to  the  polls,  it  appears  reasonable  to 
conclude  that  the  incumbent  slate  was  not  effectively  advantaged  by  driving  onto 
the  company  property  to  transport  voters  to  the  polls  instead  of  picking  up  voters 
only  at  the  company  gate.  Also,  there  is  no  evidence  that  any  prospective  voter 
would  not  have  voted  had  the  incumbents  not  provided  this  service.  The 
investigation  also  disclosed  that  all  of  the  individuals  who  drove  the  vehicles  to 
and  from  the  polls  were  on  vacation  or  similar  time  when  they  engaged  in  this 
activity  and  were  not  being  paid  by  the  union  or  the  employer.  Thus,  it  appears 
reasonable  to  conclude  that  any  conceivable  violation  that  occumed  did  not  affect 
the  outcome  of  the  election. 

8.  Complainant  alleged  that  the  employer  provided  discount  or  interest  free  loans 
to  members  of  the  incumbent  slate  and  that  an  individual  used  the  employer’s 
copying  machine  to  reproduce  campaign  literature. 

The  investigation  failed  to  disclose  any  evidence  that  the  Employer  provided 
discount  or  interest  free  loans  to  any  members,  including  members  of  the 
incumbents’  slate.  Nor  was  complainant  able  to  provide  any  information 
concerning  this  matter.  Additionally,  the  single  allegation  concerning  the  use  of 
an  employer’s  copying  machine  was  not  confirmed  by  the  Department  Under 
these  circumstances,  the  evidence  does  not  provide  an  adequate  basis  for  finding 
probable  cause  to  believe  that  any  violation  that  may  have  possibly  occurred  may 
have  affected  the  outcome  of  the  election. 

9.  Complainant  alleged  that  the  Dedicated  Unionists  (incumbent  slate)  provided 
their  supporters  with  free  rides  to  the  polls,  pizza  and  other  rewards. 
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The  investigation  disclosed  that  the  incumbents  engaged  in  the  alleged  activity 
but  that  all  the  vehicles  used  to  transport  voters  to  the  polls  and  any  refreshments 
or  other  items  provided  to  the  riders  were  paid  for  by  the  incumbent  slate  with 
campaign  funds.  No  violation  occurred. 

10.  Complainant  alleged  that  the  polls  did  not  open  on  time. 

The  investigation  disclosed  that  although  the  committee  members  at  one  polling 
site  may  have  experienced  a  slight  delay  In  setting  up  the  polls,  this  polling  site 
opened  as  scheduled  at  6:00  a.m.  and  was  fully  operational  within  minutes  after  it 
opened.  In  any  event,  there  is  no  evidence  that  any  member  did  not  vote 
because  of  this  minor  delay.  Thus,  there  is  not  an  adequate  basis  for  finding 
probable  cause  to  believe  that  the  Act  was  violated. 

1 1 .  Complainant  alleged  that  the  election  inspectors  failed  to  verify  voter 
eligibility  and  that  members  were  not  required  to  provide  the  required  voter 
information  before  they  received  ballots. 

During  an  interview  of  him,  complainant  indicated  that  his  specific  concern  was 
that  a  book  number  was  not  printed  on  each  member’s  voter  eligibility  card  and 
members  were  not  required  to  write  that  number  on  the  voter’s  register  to  receive 
a  ballot.  The  Investigation  established  that,  prior  to  the  election,  voter  eligibility 
cards  were  mailed  to  members  who  were  In  good  standing  as  of  November  1996. 
The  notice  of  the  election  and  the  election  rules  indicated  that  members  would  be 
permitted  to  vote  upon  presenting  a  voter  eligibility  card  to  a  teller.  The  notice 
and  the  rules  also  Indicated  that  any  member  who  did  not  have  a  voter  eligibility 
card  could  obtain  a  good  standing  card  from  the  union’s  Secretary-Treasurer  or 
his  designated  representative  on  the  day  of  the  election  and  upon  surrendering 
this  card  to  a  teller  would  be  allowed  to  vote.  The  election  rules  further  provided 
that  all  persons  voting  in  the  election  would  be  required  to  sign  their  full  name  and 
write  their  card  number  on  the  voter’s  register.  The  evidence  showed  that 
members  actually  were  required  to  place  their  social  security  numbers  on  the 
register  and  not  their  card  or  book  numbers. 

The  investigation  also  showed  that  once  a  member  presented  a  voter  eligibility 
card  or  surrendered  his  good  standing  card  to  a  teller,  the  member  was 
requested  to  provide  Identification  and  required  to  sign  his  name  and  place  his 
social  security  number  on  a  voter’s  register.  After  completing  these  procedures, 
a  member  was  provided  a  ballot.  However,  neither  the  election  rules  nor  the 
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election  notice  informed  members  that  they  would  be  required  to  present  other 
identification  in  addition  to  a  voter  eligibility  or  a  good  standing  card  to  receive  a 
ballot.  The  investigation  revealed  that  on  several  occasions  members  may  have 
been  provided  ballots  even  though  they  did  not  present  identification  to  the  teller. 
It  appears  that  these  occurrences  were  isolated  incidents,  in  any  event,  there  is 
no  evidence  that  any  person  received  a  ballot  without  first  having  presented  a 
voter  eligibility  card  or  a  good  standing  card  to  a  teller. 

The  investigation  further  showed  that  one  member  who  voted  in  person  also  had 
voted  an  absentee  ballot.  This  member’s  absentee  ballot  was  voided  and  was 
not  included  in  the  vote  count  Other  than  this  one  member,  there  is  no  evidence 
that  any  other  members  voted  more  than  once.  In  fact,  the  accounting  firm  that 
supervised  the  ballot  tally  conducted  a  computer  check  of  all  the  social  security 
numbers  entered  on  the  voter’s  register  to  determine  whether  or  not  any 
members  may  have  voted  more  than  once.  The  computer  check  located  only 
one  social  security  number  on  the  voter’s  register  for  each  member  who  voted  in 
person.  Thus,  other  than  the  one  member  who  voted  in  person  and  by  absentee 
ballot,  there  is  no  evidence  that  any  other  member  voted  more  than  one  ballot 
Furthermore,  the  investigation  failed  to  disclose  and  complainant  was  not  able  to 
provide  the  name  of  any  Ineligible  member  who  voted  in  the  election. 
Consequently,  the  evidence  does  not  provide  an  adequate  basis  for  finding 
probable  cause  to  believe  that  the  Act  was  violated. 

12.  Complainant  alleged  that  the  Incumbent  slate’s  campaign  literature  was 
permitted  in  the  polling  place. 

The  Investigation  showed  that  all  campaign  literature  was  prohibited  in  the  polls, 
including  that  of  the  incumbent  slate,  and  that  in  those  instances  where  campaign 
literature  was  discovered,  it  was  immediately  removed  and  discarded  by  the 
election  committee  members.  The  Act  was  not  violated. 

1 3.  Complainant  alleged  that  ballots  were  voided  if  members  did  not  vote  for  the 
correct  number  of  candidates. 

The  Investigation  showed  that  the  ballot  Itself  and  the  election  notice  contained 
voting  Instructions  which  indicated  that  the  votes  cast  for  a  particular  office  would 
be  voided  If  the  voter  failed  to  vote  for  the  maximum  number  of  candidates  to  be 
elected  to  that  office.  In  those  cases  where  the  voter  failed  to  follow  these 
instructions,  only  the  votes  cast  for  that  particular  office  were  voided.  The  entire 
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ballot,  however,  was  not  voided  as  claimed  by  complainant.  The  investigation 
further  revealed  that  the  voting  instructions  were  dear  and  unambiguous  and 
provided  voters  with  adequate  instructions  for  properly  casting  their  ballots.  The 
Act  was  not  violated. 

14.  Complainant  alleged  that  the  ballot  count  for  the  ballots  cast  at  the 
Spokane/East  Washington  polling  site  was  not  supervised  by  the  election  judge. 

The  investigation  failed  to  disclose  and  complainant  failed  to  provide  any 
evidence  to  substantiate  this  allegation.  In  any  event,  there  is  no  evidence  of  any 
fraudulent  conduct  in  connection  with  the  ballot  count  at  the  Spokane/East 
Washington  polling  site  or  any  other  polling  site.  Furthermore,  the  investigation 
disclosed  that  while  employees  of  the  accounting  firm  that  conducted  the  overall 
ballot  count  were  not  present  at  this  poll,  other  election  personnel  were  at  the  poll 
and  conducted  the  ballot  count.  The  Act  was  not  violated. 

1 5.  Complainant  alleged  that  the  Everett  polling  site  was  understaffed. 

The  investigation  disclosed  that  at  least  6  staff  people  were  on  duty  at  the  Everett 
polling  site  during  the  entire  voting  process  and  that  additional  staff  were  at  the 
site  during  the  lunch  period  for  both  shifts  to  accommodate  the  influx  of  members 
who  voted  during  these  periods.  The  investigation  disclosed  that  other  than 
during  the  lunch  periods,  the  polls  did  not  become  excessively  crowded.  Nor 
was  complainant  able  to  provide  the  name  of  any  member  who  did  not  vote 
because  of  the  voting  conditions.  In  any  event,  the  polls  were  open  from  6:00 
a.m.  until  8:30  p.m.  and  any  members  who  may  have  possibly  been  discouraged 
from  voting  during  the  lunch  times  were  provided  an  ample  opportunity  to  vote 
during  times  when  there  was  not  an  Influx  of  voters  at  the  polls. 

The  investigation  further  showed  that  while  one  member  remained  in  the  voting 
area  after  he  voted  and  made  remarks  about  the  incumbent  president  which 
voters  may  have  possibly  construed  as  laudatory,  the  voter  engaged  in  this 
activity  only  for  several  minutes  and  left  this  area  after  a  staff  member  told  him  to 
do  so.  Based  on  a  totality  of  the  evidence,  there  Is  not  an  adequate  basis  for 
finding  that  any  violation  that  occurred  may  have  affected  the  outcome  of  the 
election. 

16.  Complainant  alleged  that  the  absentee  ballots  and  the  ballot  boxes  were  not 
adequately  safeguarded. 
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The  investigation  disclosed  that  the  absentee  ballots  and  all  of  the  ballot  boxes 
were  adequately  safeguarded  and  there  is  no  evidence  that  any  absentee  ballots 
were  destroyed  or  substituted  or  that  anyone  tampered  with  any  of  the  absentee 
ballots  or  ballot  boxes.  Nor  was  complainant  able  to  provide  any  specific 
Information  concerning  this  allegation.  The  Act  was  not  violated. 

17.  Complainant  alleged  that  an  Individual  was  observed  in  a  voting  booth  with 
another  voter. 

While  complainant  asserted  that  his  observer  and  the  observer  of  another 
candidate  saw  a  member  In  a  voting  booth  with  another  voter,  this  allegation  was 
not  corroborated  by  the  observers’  account  of  this  alleged  incident.  Specifically, 
complainant’s  observer  told  investigators  that  he  saw  the  member  only  talking 
with  a  voter  while  in  the  voting  area  and  instructing  the  voter  for  whom  to  vote 
and  the  other  observer  told  investigators  that  he  saw  this  member  only  escort  the 
voter  to  a  voting  booth.  However,  neither  of  the  observers  indicated,  as 
complainant  claimed,  that  he  actually  saw  the  member  In  a  voting  booth  with  a 
voter. 

Additionally,  Department  Investigators  Interviewed  the  member  alleged  to  have 
engaged  in  this  prohibited  activity.  The  member  indicated  that  she  did  not 
accompany  any  voter  into  a  voting  booth  and  denied  that  she  engaged  in  any  of 
the  activities  described  by  the  observers.  Furthermore,  other  than  their 
statements  to  the  investigators,  neither  of  the  observers  was  able  to  provide  any 
evidence  to  substantiate  this  allegation  and  the  investigation  ^iied  to  uncover  any 
such  evidence.  Nor  did  any  other  observers  at  the  Everett  site  corroborate  these 
statements  and  complainant  was  not  able  to  provide  any  further  information 
concerning  this  matter,  including  the  name  of  the  voter  who  allegedly  was 
escorted  into  a  voting  booth  by  the  member.  Consequently,  the  evidence  does 
not  provide  an  adequate  basis  for  finding  probable  cause  to  believe  that  the  Act 
was  violated. 

1 8.  Complainant  alleged  numerous  instances  of  discriminatory  treatment 
concerning  the  procedures  used  by  the  union  to  conduct  his  campaign  mailings. 

Complainant  alleged  that  his  request  that  a  campaign  mailing  be  conducted  over 
the  Christmas  holiday,  on  December  30, 1996,  was  denied  but  that  a  campaign 
mailing  was  conducted  on  that  same  date  for  the  Incumbent  slate.  This  allegation 
was  not  substantiated  by  the  Investigation.  The  investigation  Instead  showed  that 
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although  the  incumbent  slate  was  able  to  have  a  campaign  mailing  sent  out  on 
December  30th,  arrangements  for  that  mailing  had  been  made  in  advance  of  that 
date.  The  investigation  also  disclosed  that  on  December  19th,  the  mail  room 
supervisor  sorted,  stuffed  and  labeled  the  campaign  literature  and  pre>dated  and 
signed  the  mailing  slip  so  that  the  person  who  came  to  the  union  office  over  the 
holiday  and  picked  up  the  mail  could  deliver  the  mailings  to  the  post  office.  The 
supervisor  indicated,  however,  that  no  mailings  were  prepared  over  the  holiday 
period  since  the  mail  room  was  closed  and  that  the  incumbents’  December  30th 
mailing  had  been  prepared  well  in  advance  of  the  Christmas  holiday.  Since  it 
appears  that  complainant  requested  that  a  mailing  be  prepared  as  well  as 
conducted  during  a  period  when  the  mail  room  would  be  closed  and  the 
Incumbent  slate’s  mailing  had  been  prepared  for  mailing  prior  to  the  holiday 
period,  the  evidence  does  not  provide  an  adequate  basis  for  finding  probable 
cause  to  believe  that  the  Act  was  violated.  Furthermore,  the  evidence  showed 
that  campaign  mailings  were  prepared  and  conducted  on  behalf  of  complainant’s 
slate  on  December  9th  and  16th  and  on  January  2nd  and  3rd. 

Additionally,  complainant  alleged  that  he  wanted  to  send  out  a  campaign 
newsletter  but  the  mail  room  supervisor  informed  him  that  campaign  literature 
could  not  be  mailed  in  a  newsletter  format,  although  the  incumbents  were  allowed 
to  send  out  a  campaign  newsletter.  The  supervisor  In  charge  of  the  mail  room 
told  Investigators  that  she  did  not  refuse  to  do  a  campaign  newsletter  mailing  for 
complainant  and  that  she  did  not  recall  telling  him  that  campaign  literature  could 
not  be  mailed  in  a  newsletter  format.  The  supervisor  indicated  that  she  in  fact 
had  conducted  such  a  mailing  for  the  Incumbent  slate  and  would  not  have  denied 
a  similar  mailing  to  complainant. 

Complainant  also  Indicated  that  he  requested  that  a  mailing  be  sent  to  the 
retirees  and  requested  another  mailing  targeted  at  the  stewards  but  that  mailings 
were  not  made  to  93  retirees  and  the  mailing  targeted  at  the  stewards  was  sent  to 
Individuals  other  than  stewards.  The  mail  room  supervisor  informed  investigators 
that  the  list  she  used  to  conduct  complainant’s  mailing  to  the  stewards  was  the 
same  list  she  used  to  conduct  a  similar  mailing  for  the  incumbents.  The 
investigation  further  revealed  that  complainant  wanted  a  mailing  sent  to  all 
retirees  who  had  voted  in  the  last  year  and,  because  that  information  was  not 
available,  a  mailing  could  not  be  sent  to  that  specific  group  of  retirees.  The 
evidence  disclosed,  however,  that  on  December  9th,  8,377  campaign  mailings 
were  sent  to  retirees  on  behalf  of  complainant’s  slate  and  that,  three  days  prior  to 
that  date,  8,383  such  mailings  were  made  to  retirees  for  the  incumbent  slate. 
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While  the  incumbents’  campaign  materials  were  mailed  to  6  more  retirees  than 
were  the  materials  of  the  complainanfs  slate,  the  investigation  failed  to  disclose 
any  evidence  that  would  aid  the  Department  In  resolving  this  discrepancy.  There, 
however,  is  no  evidence  that  the  mailing  of  these  6  additional  campaign  pieces 
was  an  attempt  to  influence  the  outcome  of  the  election  or  any  evidence  that 
mailings  were  not  made  to  93  retirees.  Moreover,  the  supervisor  indicated  that  all 
candidates  were  charged  the  same  rate  for  similar  services  provided  to  them  and 
that  the  Incumbent  slate  paid  for  ail  of  the  services  rendered  by  the  mail  room  in 
connection  with  the  preparation  and  mailing  of  Its  campaign  literature. 
Consequently,  the  evidence  does  not  provide  an  adequate  basis  for  finding 
probable  cause  to  believe  that  the  Act  was  violated  concerning  the  procedures 
used  to  conduct  complainant’s  campaign  mailings. 

1 9.  Complainant  alleged  that  candidates  or  supporters  of  his  slate  were 
subjected  to  political  reprisals. 

The  investigation  showed  that  apparently  complainant  was  involved  in  a  heated 
argument  or  a  confrontation  with  a  union  officer  or  an  individual  who  had 
supported  the  incumbent  slate.  The  investigation,  however,  failed  to  disclose  that 
prior  to  or  during  the  conduct  of  the  election  any  members  were  subjected  to 
penalty,  discipline  or  other  retaliatory  action.  Other  than  this  one  incident 
mentioned  by  complainant,  he  was  not  able  to  provide  the  names  of  any  , 
additional  individuals  who  were  subjected  to  such  retaliatory  action  prior  to  or 
during  the  election.  Under  these  circumstances,  there  is  not  probable  cause  to 
believe  that  the  Act  was  violated. 

20.  The  complaint  alleged  that  employer  funds  were  used  to  promote  the 
candidacy  of  the  incumbent  slate  In  that  incumbent  officers  and  supporters  of  that 
slate  were  allowed  access  to  company  property  to  campaign. 

The  investigation  disclosed  that  although  It  may  have  been  against  company 
policy  for  candidates  to  campaign  in  work  areas  within  Boeing  facilities,  in 
practice  the  policy  was  not  enforced.  The  evidence  disclosed  that  at  the  Boeing 
facilities  candidates  for  union  office,  whether  or  not  they  were  employed  at  the 
particular  facility,  were  permitted  relatively  unfettered  access  to  work  sites  to 
campaign  among  workers  during  normal  work  time.  This  was  true  at  the  Auburn 
Duct  Center,  and  that  fact  appears  to  have  been  well  known  among  candidates 
and  members. 


14 


244 


The  investigation  also  disclosed  that  in  one  instance,  which  occurred  on  January 
6, 1997,  employees  at  the  Auburn  Duct  Center  were  permitted  to  leave  their  work 
stations  during  normal  work  hours  and  to  assemble  in  the  cafeteria  to  meet  and 
ask  questions  of  the  "candidates.”  These  arrangements  were  made  by  union 
stewards.  Although  the  plant  official  who  allowed  the  stewards  to  conduct  the 
meeting  appears  to  have  thought  that  he  was  approving  an  opportunity  for  ail 
candidates  to  meet  with  assembled  workers,  only  incumbent  slate  candidates 
appeared  and  held  colloquies  with  assembled  workers  on  that  day. 

The  investigation  additionally  established  that  a  total  of  3  or  4  meetings  were 
held,  and  each  reportedly  lasted  approximately  bne-half  hour.  The  investigation 
was  unable  to  establish  with  certainty  the  total  number  of  persons  who  attended 
any  part  of  those  meetings.  Estimates  by  the  members  who  attended  the 
meetings  varied  widely,  generally  ranging  from  a  total  of  150  to  350  persons  at  all 
the  meetings.  The  Investigation  also  was  unable  to  determine  how  many  of  those 
who  attended  the  meetings  voted  In  the  election,  although  among  all  the 
members  of  the  union  only  approximately  23%  voted  in  the  election. 

Though,  as  noted,  only  Incumbent  slate  candidates  appeared  at  the  several 
meetings  held  in  the  cafeteria  on  January  6th,  the  primary  opposition  candidate  to 
the  Incumbent  union  president  (who  lost  to  the  incumbent  president  by  174  votes, 
the  narrowest  margin  of  victory  in  the  election)  did  appear  and  also  campaigned 
at  the  Auburn  Duct  Center  a  day  or  two  thereafter.  That  candidate,  however, 
apparently  chose  to  “walk  the  line,"  meeting  workers  individually  during  regular 
work  hours,  and  did  not  seek  permission  to  hold  meetings  in  the  cafeteria.  It 
appears  likely  that  this  candidate  was  aware  that  the  employer  permitted 
candidates  to  meet  with  members  during  working  hours  in  a  separate  room, 
particularly  since  such  meetings  had  been  held  only  a  day  or  two  earlier  and 
since  that  candidate  appears  to  have  participated  in  similar  meetings  as  a 
candidate  during  another  election  in  November  1996. 

I 

In  order  to  prove  a  violation  of  section  401(g)  of  the  Act,  29  U.S.C.  §  481(g), 
prohibiting  the  use  of  employer  funds  or  property  to  support  a  candidate,  it  is  not 
necessary  to  demonstrate  that  the  employer  consented  to  such  use.  Here, 
however,  the  Department  recognizes  ^at  the  persuasiveness  of  any  potential 
enforcernent  action  under  section  401(g)  appears  to  be  substantially  undercut  by 
evidence  that  the  employer's  consent  to  letting  workers  assemble  In  the  cafeteria 
rather  than  be  visited  Individually  by  candidates  at  each  worker’s  work  station 
during  working  hours  clearly  was  not  Intended  to  promote  the  candidacy  of 


15 

245 


particular  candidates.  The  consent  of  the  employer  for  the  use  of  the  cafeteria 
was  intended  for  all  candidates  to  participate  in  those  meetings,  just  as  the 
employer  permitted  all  candidates  to  campaign  among  individuals  throughout  the 
plant 

The  persuasiveness  of  any  conclusions  that  section  401  (g)  of  the  Act  was 
violated  by  the  use  of  employer  funds  or  property  to  support  a  candidate  here 
would  further  be  undercut  by  the  fact  that  the  Departments  investigation  did  not 
disclose  any  evidence  sufficient  to  satisfy  itself  that  in  this  instance  the  use  of  the 
cafeteria  was  a  significantly  more  effective  mode  of  campaigning  than  working 
the  line  among  individual  workers.  Further,  there  is  no  evidence  to  suggest  that 
any  other  candidates  would  have  been  refused  the  use  of  the  cafeteria  if  they  had 
sought  to  campaign  in  that  manner  rather  than  by  working  the  line  among 
individual  workers.  In  this  regard,  the  Department  also  has  taken  Into 
consideration  the  fact  that  the  Incident  here  involved  one  facility  and  a  very  small 
percentage  of  the  electorate.  Though  employer  complicity  is  not  necessary  to 
establish  a  violation  of  section  401(g),  the  absence  of  suc^  employer  complicity 
clearly  would  appear  to  make  it  much  more  difficult  to  persuade  a  court  to 
overturn  the  election  of  a  35,000-member  union  on  the  basis  of  a  limited  incident 
in  which  there  is  no  suggestion  that  the  employer  was  acting  in  bad  faith  and  it  is 
very  unlikely  that  this  incident  may  have  affected  the  outcome  of  the  election. 

in  light  of  ail  the  circumstances  and  especially  inasmuch  as  it  appears  very 
unlikely,  as  noted  above,  that  the  number  of  workers  who  assembled  in  the 
cafeteria  on  January  6, 1997,  and  who  later  voted  in  the  election  could  actually 
have  been  large  enough  to  equal  the  smallest  margin  of  victory  in  this  election, 
particularly  when  offset  by  the  potential  impact  of  other  campaigning  by  opposing 
candidates  with  virtually  unfettered  access  to  individual  workers  at  their  work 
stations  during  work  hours,  it  is  the  Department’s  carefully  considered  Judgment 
that  the  investigation  did  not  disclose  sufficient  evidence  upon  which  to  bring  a 
successful  action  challenging  the  use  of  the  employer’s  cafeteria  in  this  election. 

21 .  Complainant  alleged  that  members  of  the  incumbent  slate  and  supporters  of 
that  slate  campaigned  at  the  polls  whereas  supporters  of  other  candidates  were 
not  permitted  to  do  so. 

The  investigation  disclosed  that  the  union  governing  rules  prohibit  campaigning 
within  500  feet  of  the  polls.  The  union  has  not  interpreted  its  rule  to  prohibit  the 
mere  presence  of  candidates  in  and  around  the  various  polling  sites  but  rather  to 
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prohibit  the  use  of  signs,  leaflets,  and  the  distribution  of  literature  within  those 
areas.  Persons  carrying  signs  and  distributing  campaign  literature  for  a 
particular  slate  or  candidate  would  clearly  fall  within  the  union  rule.  The 
investigation  established  that  during  the  day  of  the  election  two  supporters  of  the 
complainant  inquired  as  to  whether  or  not  they  could  carry  signs  near  the  polls 
and  were  instructed  to  move  to  a  location  outside  the  500-foot  space. 

The  investigation  established  that  the  incumbent  president  also  was  present 
within  the  proximity  of  the  polls  at  the  Everett  facility  at  various  times  and  for 
indeterminate  periods  during  the  day  of  the  election.  There  is  conflicting 
evidence  regarding  whether  the  incumbent  violated  the  union  rule  prohibiting 
campaigning  at  the  polls.  The  great  preponderance  of  the  evidence  indicates  that 
the  Incumbent  merely  greeted  some  of  the  members  during  that  time  and  did  not 
solicit  their  votes.  One  witness  asserted  that  the  incumbent  solicited  votes,  but 
no  other  witnesses  corroborated  that  testimony.  Consequently,  the  Department’s 
investigation  was  unable  to  develop  sufficient  evidence  upon  which  to  base  a 
conclusion  that  the  incumbent  engaged  in  campaigning  prohibited  by  the  rule  or 
that  the  union  violated  Its  governing  rules  or  discriminated  unfairly  in  permitting 
the  incumbent  to  move  about  within  proximity  of  the  polls  at  the  Everett  polling 
site  while  at  the  same  time  requesting  members  carrying  signs  In  support  of  other 
candidates  to  relocate  to  positions  outside  the  500-foot  space. 

22.  Complainant  alleged  that  incumbent  officers  engaged  in  campaign  activities 
while  on  paid  union  time. 

The  investigation  disclosed  that  the  incumbent  president  vigorously  campaigned 
during  the  election  and  was  paid  a  per  diem  of  $41.00  while  conducting  official 
union  business.  There  also  is  substantial  evidence  that  the  Incumbent  president 
engaged  in  campaigning  during  the  normal  business  hours  of  the  union  and  that 
such  campaigning  appears  to  have  occurred  during  the  campaign  meetings 
conducted  at  the  Auburn  Duct  plant  discussed  above  under  Allegation  number 
20.  While  the  investigation  established  that  the  president  was  not  on  vacation 
time  when  he  attended  the  Auburn  Duct  campaign  meetings,  the  investigation 
was  not  able  to  establish  the  total  number  of  hours  the  president  campaigned 
during  the  normal  business  hours  or  whether  or  not  any  of  these  campaign 
activities,  including  his  participation  in  the  Auburn  Duct  campaign  meetings,  may 
have  occurred  on  time  allotted  the  incumbent  in  compensation  for  any  time  he 
may  have  possibly  worked  beyond  his  regular  work  hours.  Thus,  while  any 
campaign  activity  that  the  incumbent  president  engaged  in  during  business  hours 
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providss  some  evidence  thst  union  funds  msy  hove  been  used  to  promote  the 
candidacy  of  the  incumbent  slate,  the  investigation  was  not  able  to  establish 
definitively  that  this  was  actually  the  case.  However,  it  might  be  that  under 
slightly  different  circumstances  the  Secretary  of  Labor  could  very  well  determine 
that  an  actionable  violation  of  the  Act  occurred. 

It  is  concluded  from  the  analysis  set  forth  above  that  the  Investigation  failed  to 
disclose  any  violation  of  the  Act  which  may  have  affected  the  outcome  of  the 
election  and  upon  which  the  Secretary  of  Labor  may  bring  an  action  under 
section  402  of  the  Act,  29  U.S.C.  §  482,  to  set  aside  the  election.  Accordingly, 
the  complaint  is  dismissed. 
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APPENDIX  #9 

SUMMARY  OF  AMERICAN  WORKER  PROJECT  INTERVIEW  ACTIVITY 


The  American  Worker  Project  conducted  a  series  of  informational  interviews  at  the 
Department  of  Labor.  The  interviews  yielded  much  valuable  information  that  was  used 
in  the  formulation  of  recommendations  for  change.  The  following  list  represents  those 
interviews: 


June  M.  Robinson 
Director 

Office  of  Small  Business  Programs 
December  1,  1997 

Catherine  Williams 
National  Office  Coordinator 
Alma  R.  Candelaria 

Congressional  and  Intergovernmental  Affairs 
Women’s  Bureau 
December  3,  1997 

Cecily  A.  Rayburn 
Financial  Manager 

Employment  Standards  Administration 
December  15,  1997 

Edward  L.  Jackson 
Acting  Director 
Office  of  Budget 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
December  15,  1997 

Judith  E.  Kramer 

Deputy  Solicitor  for  Planning  and  Coordination 
Office  of  the  Solicitor 
December  15,  1997 

John  Seal 

Deputy  Executive  Director 
Judy  Shub 

Assistant  Executive  Director  for  Legislative  Affairs 
Pension  Benefit  Guaranty  Corporation 
December  15,  1997 


251 


Jack  Rapport 
Financial  Manager 

Employment  and  Training  Administration 
December  16,  1997 

Anthony  Swoope 
Administrator 

Bureau  of  Apprenticeship  and  Training 
Employment  and  Training  Administration 
December  17,  1997 

Brian  C.  McDonnell 

Administrative  Officer 

Pension  and  Welfare  Benefits  Administration 

Office  of  Program  Planning,  Evaluation  and  Management 

December  17,  1997 

John  R.  Fraser 
Acting  Administrator 
William  M.  Gross 

Director  of  Office  of  Wage  Determinations 
Wage  and  Hour  Division 
Employment  Standards  Administration 
December  17,  1997 

Susan  J.  Adams 

Quality  Management  Manager  of  Programs 
Bureau  of  Labor  Statistics 
December  18,  1997 

Joe  N.  Kennedy 

Deputy  Director  ^ 

Office  of  Federal  Contract  Compliance  Programs 
December  18,  1997 

Sylvia  Horowitz 

Inspector  General 

Joseph  McGowan 

Director  of  Communications 

Neincy  Ruiz-de-Gamboa 

Program  Analyst 

Office  of  the  Inspector  General 

January  8,  1997 
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Paula  White 

Director  of  Federal/State  Operations 
Occupational  Safety  and  Health  Administration 
January  8,  1998 

Joseph  Ganci 

Director,  Division  of  Audit  Operations 
Robert  R.  Wallace 

Regional  Inspector  General  for  Audit 
John  J.  Getek,  CPA 
Assistant  Inspector  General  for  Audit 
Joseph  F.  McGowan 
Director  of  Communications 
Office  of  Inspector  General 
January  14,  1998 

Hary  Puente-Duany 
Director 

Office  of  Information,  Management  and  Budget 
Veterans’  Employment  and  Training  Service 
January  16,  1998 

Richard  L.  Brechbiel 

Deputy  Administrator  for  Coal  Mine  Safety  and  Health 
Mine  Safety  and  Health  Administration 
January  23,  1998 

Michael  N.  Griffin 
Director 

Division  of  Planning  and  Internal  Control 
Office  of  Financial  Integrity 
Office  of  the  Chief  Financial  Officer 
January  26,  1998 

Robert  Shepard 

Office  of  Foreign  Relations 

Gabriela  Araujo 

Special  Assistant  to  Deputy  Under  Secretary  Samet 
Bureau  of  International  Labor  Affairs 
February  5,  1998 

Harding  Darden,  Jr. 

Chief,  Budget  Branch 
Anne  Purcell 

Deputy  Associate  General  Counsel 
Richard  Hardick 
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National  Labor  Relations  Board 
February  24,  1998 

Bruce  Cranford 
Garment  Coordinator 
Wage  and  Hour  Division 
Employment  Standards  Administration 
February  26,  1998. 

V 

Maria  Borrero 
Executive  Director 
Ellen  Vargas 
Legal  Counsel 

Equal  Employment  Opportunity  Commission 
February  26,  1996 

James  E.  McMullen 
Deputy  Assistant  Secretary 
Office  of  Budget 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
March  9,  1998 

Josephine  Gomez 

Field  Coordinator,  Atlanta 

Delores  Crockett 

Office  of  Policy  and  Programs 

Women’s  Bureau 

March  12,  1998 

Randolph  Lowe 

Director  of  Management  and  Administrative  Services 
Office  of  Federal  Contract  Compliance  Programs 
Employment  Standards  Administration 
March  12,  1998 

Kathleen  M.  MacDonald 

Assistant  Commissioner 

Office  of  Compensation  Levels  and  Trends 

William  Parks 

Special  Assistant  to  the  Commissioner 
Bureau  of  Labor  Statistics 
March  17,  1998 

Emzell  B.  Blanton 

Acting  Deputy  Assistant  Secretary  for  Enforcement 
Occupational  Safety  and  Health  Administration 
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Joseph  M.  Woodward 
Associate  Solicitor 

Division  of  Occupational  Safety  and  Health 
March  19,  1998 

Suzanne  B.  Seiden 
Acting  Deputy  Administrator 
Wage  and  Hour  Division 
Employment  Standards  Administration 
March  19,  1998 

John  R.  Fraser 
Acting  Administrator 
William  M.  Gross 

Director  of  Office  of  Wage  Determinations 
Wage  and  Hour  Division 
Employment  Standards  Administration 
March  20,  1998 

Felix  Contreras 

Director  of  Business  Operations 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
March  23,  1998 

Felix  Contreras 

Director  of  Business  Operations 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
April  9,  1998 

Gerald  M.  Hall 

District  Director 

Wage  and  Hour  Division 

Employment  Standards  Administration 

April  17,  1998 

Felix  Contreras 

Director  of  Business  Operations 
William  Keisler 

Division  of  Budget  Policy  and  Systems 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
June  5,  1998 

John  Kotch 

Deputy  Assistant  Secretary 

Office  of  Labor-Management  Standards 

Employment  Standards  Administration 
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June  10,  1998 


Lawrence  G.  Mullins 

Director,  Labor  Racketeering  Division 

Stuart  Eder 

Deputy  Director,  Labor  Racketeering  Division 
Stephen  J.  Cossu 

Assistant  Inspector  General  for  Investigations 
Joseph  F.  McGowan 
Director  of  Communications 
June  19,  1998  ^ 

Numerous  members  of  District  751 

International  Association  of  Machinists  and  Aerospace  Workers 
September  21-23,  1998 

John  Heaney 
Seattle  District  Director 
Daniel  Lavik 
Seattle  Investigator 
Don  Logston 
Seattle  Investigator 

Office  of  Labor-Management  Standards 
Employment  Standards  Administration 
November  17,  1998 

John  Kotch 

Deputy  Assistant  Secretary 

Lary  H.  Yud 

Chief  of  Enforcement 

Office  of  Labor-Management  Standards 

Employment  Standards  Administration 

Dennis  Paquette 

Office  of  the  Solicitor 

November  23,  1998 
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INTERVIEW  SUMMARY  1 


RE:  June  M.  Robinson 

Director 

Office  of  Small  Business  Programs  (OSBP) 

(also  known  as  the  Office  of  Small  Business  and  Minority  Affairs) 


DATE:  December  1,  1997 

PLACE:  Ford  House  Annex,  Room  243 


PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 


Ms.  Robinson  was  asked  questions  regarding  the  U.S.  Department  of  Labor’s 
submission  to  Congress  under  the  “Results  Act.”  OSBP  is  a  small  agency  that  helps 
small,  minority-owned  business  to  obtain  DOL  contracts  and  other  assistance,  and  also 
makes  regulator^'  guidance  available  to  small  business.  To  accurately  measure  its  results, 
Ms.  Robinson  stated,  the  agency  would  have  to  send  follow-up  surveys  to  the  small 
businesses  it  has  helped.  The  Paperwork  Reduction  Act,  however,  limits  an  agency's 
ability  to  do  this.  In  any  event,  the  OSBP  will  be  using  on-line  outreach  to  increase  the 
pool  from  which  its  participants  are  selected.  The  agency  will  then  be  using  the  size  of 
the  pool  as  the  baseline  to  measure  its  results,  the  not  just  the  number  of  participants.  Ms. 
Robinson  indicated  that  this  was  the  best  performance  measure  the  agency  could  come  up 
with.  She  also  seemed  concerned  that  the  fact  that  she  was  being  interviewed  was  an 
indication  that  Congress  wanted  to  cut  or  eliminate  her  agency. 

INTERVIEW  SUMMARY  2 


RE:  Edward  L.  Jackson 

Acting  Director 
Office  of  Budget 

Office  of  the  Assistant  Secretary  for  Administration  and  Management 
(OASAM) 


DATE:  December  15,  1997 

PLACE:  DOL,  Room  S-32 1 5  (C) 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 
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Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 
Oversight  and  Investigations 

Mr.  Jackson,  and  his  assistant  Patricia  Vastano,  were  responsible  for  the 
preparation  of  the  Department  of  Labor’s  first  strategic  plan  under  the  “Results  Act,’  and 
were  also  involved  in  the  process  by  which  the  various  agency  plans  were  coordinated. 
According  to  Mr.  Jackson,  “pilot”  strategic  plans  were  prepared  by  OSHA,  ETA  and 
PBGC.  Mr.  Jackson  began  drafting  the  Results  Act  report  during  the  budget  process  in 
1996.  Thereafter,  the  process  began  in  earnest  following  0MB  guidance  that  was 
received  in  January  of  1997.  A  Results  Act  implementation  group  was  established  with 
key  staff  people  from  all  the  agencies  led  by  thpn  Deputy  Secretary  Cynthia  Metzler.  A 
draft  of  the  Department’s  plan  was  ready  by  March  1997,  after  which  Mr.  Jackson 
attended  meetings  with  congressional  staff.  The  new  Secretary  arrived  in  May,  a  factor 
that  in  Mr.  Jackson’s  mind  complicated  the  organizational  process. 

The  Department’s  initial,  “draft”  plan  received  an  interim  score  of  6.5  out  of  a 
possible  100  from  the  GAO  and  Congress  in  July  1997.  After  receiving  these  grades,  Mr. 
Jackson  spoke  to  Lori  Rectanus  of  GAO  and  Larry  Matlock  of  0MB.  Though  Mr. 
Jackson  did  not  agree  with  the  score,  it  is  apparent  that  there  was  a  major  departmental 
effort  to  improve  all  of  the  plans.  They  reviewed  the  plans  of  HHS  and  the  Department 
of  Education,  and  scheduled  a  series  of  intense  consultation  sessions  in  early  August  with 
the  Ivy  Group,  headed  by  a  person  identified  by  Mr.  Jackson  as  Carolyn  Burstein.  These 
sessions  stressed  identification  of  goals  and  outcomes  as  reflected  in  the  GAO’s 
evaluation  criteria.  Each  agency  was  provided  with  a  “template”  for  its  final  report.  ITiis 
raises  questions  as  to  whether  the  Department  violated  the  Results  Acts  requirement  that 
the  plans  be  written  by  government  personnel. 

The  final  reports  were  submitted  in  late  September.  Mr.  Jackson  indicated  that 
the  most  difficult  part  of  this  process  was  identifying  outcomes  rather  than  outputs,  and 
establishing  by  which  criteria  by  which  their  results  can  be  measured.  Often  the  data  for 
measurement  is  just  not  available,  and  so  many  agencies  vvdll  have  to  establish  benchmark 
data.  This  is  expensive  and  will  take  time.  Crosscutting  of  agency,  functions  may  help, 
but  this  too  will  take  time  and  can  be  politically  difficult.  He  also  believes  that  the  plans 
could  be  much  simpler. 


INTERVIEW  SUMMARY  3 


RE:  Cecily  A.  Rayburn 

Financial  Manager 

Employment  Standards  Administration  (ESA) 


DATE:  December  15,  1997 

PLACE:  DOL,  Room  S-32 1 5  (C) 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 
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Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 
Oversight  and  Investigations 

Ms.  Rayburn  remembers  the  Results  Act  process  beginning  sometime  in  1996. 

She  was  responsible  for  coordinating  the  plan  with  all  the  program  agencies,  which 
include  the  Wage  and  Hour  Division  (WHD),  the  Office  of  Federal  Contract  Compliance 
Programs  (OFCCP),  the  Office  of  Labor-Management  Standards,  and  the  Office  of 
Workers'  Compensation  Programs  (OWCP).  She  organized  various  subgroups  of  ESA 
staff,  and  gradually  pulled  the  plan  together.  She  concentrated  on  defining  goals,  and 
identifying  outcomes  as  opposed  to  outputs.  At  a  Departmental  meeting  in  early  August, 
Carolyn  Burstein  of  the  Ivy  Group  used  flip  charts  and  checklists  to  help  ESA  identify 
outcomes.  Ms.  Rayburn  was  careful  to  deny  that  the  Ivy  Group  had  actually  written  or 
edited  any  part  of  ESA's  plan.  Her  biggest  problem  was  not  the  substance  of  the  report 
required  by  the  Results  Act,  but  in  how  best  to  present  ESA's  goals  and  outcomes. 

Ms.  Rayburn  is  not  an  expert  in  any  of  ESA's  program  areas.  She  identified 
Shelby  Hallmark  as  the  person  responsible  for  the  Black  Lung  Program  and  all  other  ESA 
workers'  compensation  programs.  She  is  aware  that  the  return  to  work  provisions  of 
Federal  Employees'  Compensation  Act  are  much  abused.  ESA  uses  "periodic  roll 
management"  (checking  older  cases  for  eligibility)  and  nursing  initiatives  to  combat  what 
she  characterized  as  an  essentially  political  problem.  She  identified  John  Fraser  as  the 
person  responsible  for  Wage  and  Hour  issues.  She  knows  that  there  are  special  Wage  and 
Hour  initiatives  in  the  garment  industry,  and  also  knows  that  Wage  and  Hour  is 
considering  the  use  of  BLS  wage  data  to  determine  Davis-Bacon  prevailing  wage  rates. 
She  identified  Deputy  Assistant  Secretary  John  Kotch  as  the  person  best  able  to  discuss 
labor  union  reporting  requirements  arising  under  the  Labor-Management  Reporting  and 
Disclosure  Act. 


INTERVIEW  SUMMARY  4 


RE:  Judith  E.  Kramer 

Deputy  Solicitor  for  Planning  and  Coordination 
Office  of  the  Solicitor  (SOL) 

DATE:  December  15,  1997 


PLACE:  DOL,  Room  S-3215  (C) 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 
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Ms.  Kramer  remembers  working  on  the  Results  Act  strategic  plan  for  about  8  to 
10  months  during  1997.  She  was  designated  by  Solicitor  McAteer  to  coordinate  SOL  s 
strategic  plan.  She  recalls  working  from  guidance  documents  provided  by  both  DOL  and 
0MB,  and  she  was  part  of  a  DOL  Results  Act  advisory  committee.  Cathy  Sullivan,  who 
is  SOL’s  Budget  Manager,  was  especially  helpful  in  developing  performance  measures. 
The  Ivy  Group  did  provide  some  assistance  with  the  SOL’s  plan  at  departmental 
meetings  held  in  August.  Ms.  Kramer  remembers  that  the  most  difficult  aspect  of 
preparing  SOL’s  plan  was  expressing  the  functions  of  a  law  office  in  terms  of  measurable 

outcomes. 

As  for  specific  questions  regarding  SOL  functions,  Ms.  Kramer  identified  John 
Depenbrock  and  Barton  Widom  as  ILAB  specialists  and  Joseph  Woodward  as  the 
Associate  Solicitor  for  OHSA. 


INTERVIEW  SUMMARY  5 


RE:  John  Seal 

Deputy  Executive  Director 
Judy  Shub 

Assistant  Executive  Director  for  Legislative  Affairs 
Pension  Benefit  Guaranty  Corporation  (PBGC) 


DATE:  December  15, 1997 

PLACE:  '  DOL,RoomS-3215  (C) 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 


Though  PBGC  is  an  independent  agency,  the  Secretary  of  Labor  is  the  Chairman 
of  its  board,  which  also  includes  the  Secretaries  of  Commerce  and  Treasury. 

Contrary  to  Mr.  Jackson’s  recollection,  Mr.  Seal  said  that  his  agency  did  not 
participate  in  a  Results  Act  pilot  study.  In  any- event,  he  does  recall  a  meeting  of  PBGC’s 
senior  managers  in  1995  at  which  ideas  for  a  5-year  strategic  plan  were  discussed. 
PBGCs  managers  began  to  work  up  ideas  for  performance  measures  at  this  meeting,  and 
had  subsequent  discussions  with  their  outside  advisory  board,  which  is  made  up  of 
officials  from  the  IRS  and  PWBA.  PBGC  began  the  Results  Act  process  in  early  1997, 
following  receipt  of  a  departmental  guidance  document  from  Deputy  Secretary  Cynthia 
Metzler. 
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Mr.  Seal  remembers  that  PBGC  had  a  draft  strategic  plan  ready  “early.”  There 
were  meetings  with  O  AS  AM’s  Acting  Budget  Director,  Ed  Jackson,  and  his  assistant  Pat 
Vastano,  and  they  gave  PBGC  written  comments  on  their  draft.  Though  Mr.  Seal  knows 
Carolyn  Burstein  of  the  Ivy  Group,  he  denied  that  PBGC  received  any  assistance  from 
the  Ivy  Group  in  preparing  their  plan.  Mr.  Seal  recalls  doing  one  final  adjustment  of 
PBGC's  plan  pursuant  to  a  departmental  memorandum.  Assessing  the  Results  Act 
process,  Mr.  Seal  stressed  that  it  was  very  difficult  to  express  the  insurance  function  that 
PBGC  serves  in  terms  of  measurable  outcomes. 

Regarding  PBGC  operations,  Mr.  Seal  said  that  higher  insurance  premium 
revenue  for  underfunded  pension  plans  required  by  the  Retirement  Protection  Act  of 
1994,  together  with  investment  gains  and  an  absence  of  major  pension  plan  termination, 
has  enabled  his  agency  to  show  its  first  ever  budget  surplus.  He  also  cited  the  success  of 
PBGC's  Early  Warning  Program,  a  Bush  Administration  initiative  whereby  the  agency 
monitors  companies  with  underfunded  pension  plans  and  negotiates  agreements  when 
transactions  or  restructurings  occur  to  ensure  that  workers'  pensions  are  protected.  The 
Pension  Search  Program,  also  created  by  the  Retirement  Protection  Act  of  1994,  helps 
PBGC  locate  people  owed  pension  money  from  terminated  defined  benefit  pension  plans. 
PBGC  locates  people  in  plans  it  has  taken  over  where  the  records  of  troubled  companies 
were  lost  or  in  disarray. 

Alice  Mary  Leach,  who  now  works  on  Chairman  Burton’s  investigative  staff,  was 
a  Republican  appointee  at  PBGC.  She  knows  of  two  matters  referred  to  the  IG,  and  Mr. 
Seal  clearly  did  not  expect  questions  regarding  them.  Office  Specialty  is  a  minority 
owned  contractor  that  was  given  a  PBGC  contract  to  perform  benefit  administration  and 
fieldwork.  After  the  IG  investigated  a  claim  that  Office  Specialty  was  a  sole  source,  new 
contracts  were  awarded  to  other  contractors.  A  similar  claim  regarding  Carter  Associates 
is  now'  under  investigation  by  the  IG. 


INTERVIEW  SUMMARY  6 


RE:  Jack  Rapport 

Financial  Manager 

Employment  and  Training  Administration  (ETA) 
DATE:  December  16,  1997 


PLACE:  DOL,  Room  S-3215  (C) 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 
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Though  he  was  responsible  for  coordinating  ETA's  Results  Act  plan,  Mr.  Rapport 
explained  that  he  was  only  one  of  a  team  that  included  Erica  Cantor  from  the  Budget 
Office,  Bob  Litman  and  Patricia  Carroll  from  the  Office  of  Policy  Research,  and  Mary 
Ann  Wyrsch  from  the  Unemployment  Insurance  Service.  Mr.  Rapport  also  made  it  clear 
that  the  various  program  offices  within  ETA  did  most  of  the  wnting.  He  is  not  certain 
when  the  process  began,  but  he  does  recall  that  the  Results  Act  became  an  agenda  item  at 

executive  staff  meetings. 

The  first  draft  of  ETA's  strategic  plan  was  ready  in  March  of  1997.  This  draft  was 
sent  to  the  Hill,  after  which  Assistant  Secretary  Uhalde,  Ms.  Wyrsch  and  Ms.  Cantor  met 
with  congressional  staff.  This  draft  was  also  circulated  to  stakeholders  for  comment. 
Someone  from  the  Ivy  Group  briefed  ETA  at  a  Departmental  meeting  late  in  the  process. 
Using  GAO's  evaluation  forms,  the  Ivy  group  helped  ETA  to  identify  outcome  measures. 
Mr.  Rapport  was  careful  not  to  say  that  the  Ivy  Group  actually  helped  draft  the  strategic 
plan.  There  was  a  final  reformatting  of  ETA's  plan  to  conform  with  DOL  s  August  4 
1997  memo.  The  finished  plan  was  then  submitted  in  late  September.  Unlike  most  of  the 
agency  personnel  we  have  interviewed,  Mr.  Rapport  denied  that  ETA  had  particular 
difficulty  expressing  outcome  measures  for  its  programs  or  that  ETA  will  have  difficulty 
measuring  its  results.  In  reality,  though,  ETA  will  have  great  difficulty  proving  results, 
since  it  has  a  limited  access  to  wage  records  and  therefore  a  limited  ability  to  track  the 
job  success  of  the  trainees  from  its  various  programs. 

Mr.  Rapport  was  not  able  to  say  much  about  the  various  program  areas  within 
ETA.  He  referred  us  to  Grace  Kilbane  for  unemployment  insurance  issues;  Jerry  Fiella 
and  Ray  Uhalde  for  wage  record  issues,  the  famously  ineffective  Out  of  School  program 
(which  was  just  received  additional  funding!),  and  the  Job  Corps;  and  Jim  Ellman  for  the 
One-Stop  Career  Centers  program.  The  latter  program  seeks  to  create  a  central  job  bank 
linking  several  sources  into  one. 


INTERVIEW  SUMMARY  7 


RE; 


DATE: 


Anthony  Swoope 
Administrator 

Bureau  of  Apprenticeship  and  Training 
Employment  and  Training  Administration  (BAT) 

December  17,  1997 


PLACE:  DOL,  Room  S-2320 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 
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When  questioned  about  the  Results  Act  process,  Mr.  Swoope  described  a  team 
effort  that  included  BAT's  regional  executives  and  Jack  Rapport,  who  is  the  Employment 
and  Training  Administration's  (ETA)  Financial  Manager  and  who  coordinated  the 
preparation  of  ETA  s  strategic  plan.  In  August  or  September  of  1 997,  Mr,  Swoope  also 
met  with  DOL  s  Deputy  Budget  Director  Ed  Jackson,  who  was  responsible  for  Results 
Act  compliance  on  a  Departmental  level.  Though  Mr.  Swoope  had  little  to  say  about  the 
Results  Act  process,  he  did  share  the  sentiment  of  many  at  the  DOL  that  it  was  extremely 
difficult  to  apply  outcome  measurement  analysis  to  his  agency. 

With  regard  to  the  activities  of  BAT,  it  was  interesting  to  hear  that  BAT's 
enforcement  efforts  are  almost  entirely  directed  to  its  affirmative  action  regulations  (29 
C.F.R.  Part  30)  rather  than  its  training  regulations  (29  C.F.R.  Part  29).  This  is  no  doubt 
because  each  state  has  its  own  apprenticeship  program,  and  BAT  primarily  serves  a 
source  of  funds  for  those  programs.  In  order  for  BAT  to  cancel  funding  to  any  given 
state  program,  BAT  would  have  to  decertify  that  state's  entire  program.  Mr.  Swoope  has 
no  memory  of  this  ever  happening.  Like  OFCCP,  BAT's  affirmative  action  regulations 
require  the  agency  to  ensuie  that  the  32  thousand  apprenticeship  program  sponsors  that 
receive  BAT  funds  provide  opportunities  to  "target"  numbers  of  women  and  minorities. 
Mr.  Sw'oope  is  unaware  of  any  effort  at  the  DOL  to  develop  affirmative  action 
regulations  that  do  not  provide  for  group  rights  by  race  or  gender,  BAT  will  not  conduct 
its  own  compliance  review  if  OFCCP  is  already  conducting  its  own.  BAT  uses  EEO  data 
and  complaints  to  determine  which  sponsors  will  be  subjected  to  compliance  reviews. 


INTERVIEW  SUMMARY  8 


RE:  John  R.  Fraser 

Acting  Administrator 
William  M.  Gross 

Director  of  Office  of  Wage  Determinations 
Wage  and  Hour  Division  (WHD) 
Employment  Standards  Administration  (ESA) 

DATE:  December  17,  1997 


PLACE:  DOL,  Room  S-2320 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 


When  questioned  about  the  Results  Act  process,  Mr.  Fraser  began  by  discussing  a 
quality  management  initiative  that  WHD  began  in  1990/91.  Consultants  from  the  Kodak 
Corp.  assisted  in  this  process,  which  he  said  introduced  WHD  to  strategic  planning 
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methods  for  measuring  results.  He  also  recalls  attending  an  OASAM  conference  on 
managing  for  results  in  1995  that  was  conducted  by  Bell  Atlantic.  The  Results  Act 
process  began  in  the  fall  of  1996.  ESA's  plan  was  coordinated  by  Cecily  Rayburn  (who 
we  have  also  interviewed),  and  Mr.  Fraser  remembers  that  implementation  critena  came 
from  both  the  DOL  and  the  0MB.  Ray  Glass  and  Bill  Matlock  did  most  of  the  Wage  and 
Hour  Division's  work  on  the  plan.  There  were  meetings  with  Congress  and  ESA 
stakeholders  during  the  summer  of  1997,  and  there  was  a  meeting  of  the  Council  on 
Excellence  in  Government  at  which  measurement  problems  were  discussed.  There  were 
also  ESA  and  departmental  meetings  to  discuss  stating  of  goals  and  the  coherence  of  the 
plan.  The  departmental  meetings  were  run  by  Deputy  Secretary  Kitty  Higgens  and  DOL 
Comptroller  Jim  McMullen  (Ed  Jackson's  boss).  Carolyn  Burstein  of  the  Ivy  Group  was 
brought  in  to  give  assistance  in  presentation  and  defining  terms. 


INTERVIEW  SUMMARY  9 


RE:  Interview  of  Joe  N.  Kennedy 

Deputy  Director 

Office  of  Federal  Contract  Compliance  Programs  (OFCCP) 


DATE:  December  18,  1997 

PLACE:  DOL,  Room  S-2217 

PRESENT:  Myron  Zeitz  and  Gary  Buff,  Solicitor’s  Office 
Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 
Oversight  and  Investigations 

When  questioned  about  the  GPRA  process,  Mr.  Kennedy,  like  many  witnesses, 
pointed  to  pre-GPRA  efforts  to  manage  for  results,  starting  when  he  was  at  HHS  in  1990. 
He  also  mentioned  an  OFCCP  management  conference  in  Georgetown.  As  for  GPRA 
itself,  Mr.  Kennedy  worked  on  it,  together  with  OFCCP  planning  staffers  Randy  Lowe 
and  Joyce  Dorry,  and  policy  staffer  James  Melvin.  He  does  recall  that  Carolyn  Burstein 
of  the  Ivy  Group  met  with  OFCCP  to  help  them  express  their  results  in  terms  of  outcomes 
rather  than  outputs.  While  others  DOL  staffers  have  been  careful  to  deny  that  Ms. 
Burstein  and  her  associates  actually  wrote  anything,  Mr.  Kennedy  indicated  that  she 
actually  rewrote  some  of  OFCCP’s  plan  outcomes  (a  seeming  violation  of  GPRA’s 
requirement  that  the  plans  be  written  by  federal  employees).  He  also  said  that  OFCCP 
does  maintain  liaison  with  its  stakeholders  in  the  federal  contracting  industry.  Though 
OFCCP  did  not  share  the  plan  itself  with  these  stakeholders,  it  did  review  the  plan’s  ideas 
at  briefings  around  the  country  and  no  written  comments  were  received.  Mr.  Kennedy 
feels  that  defining  outcome  measures  was  the  hardest  part  of  writing  the  GPRA  plan,  and 
does  not  believe  that  existing  laws  present  any  impediments  to  the  process. 
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RE: 


DATE: 

PLACE: 

PRESENT: 


When  questioned  about  the  GPRA  process,  Ms.  Adams,  like  many  recent 
witnesses,  first  pointed  to  pre-GPRA  efforts  to  manage  for  results.  BLS  began  when  its 
Quality  Management  system  was  introduced  in  1991.  As  for  GPRA  itself,  Ms.  Adams 
recalls  that  the  BLS  Quality  Council  actually  started  working  on  the  plan  in  1995.  She 
received  a  GPRA  start-up  phone  call  from  Patricia  Vastano,  of  DOL’s  Office  of  Budget, 
sometime  in  1 996  and  remembers  that  a  first  draft  of  the  report  was  due  that  October. 
Ms.  Adams  worked  mostly  with  Cathy  Kazanowski  to  coordinate  preparation  of  the 
report  with  the  various  program  offices  within  BLS.  They  formatted  the  first  version 
using  the  0MB  A- 102  document,  and  later  used  guidance  from  DOL  itself.  BLS  did 
meet  with  congressional  staff  during  the  process,  though  Ms.  Adams  was  not  present. 
BLS  circulated  its  plan  to  numerous  professional  groups,  advisory  committees  and  other 
stakeholders,  and  Ms.  Adams  does  not  recall  receiving  written  comments.  She  also 
remembers  meeting  with  Carolyn  Burstein  of  the  Ivy  Group,  who  helped  with  the 
difficult  task  of  identifying  outcome  measures  and  measurement  criteria. 


Susan  J.  Adams 

Quality  Management  Manager  of  Programs 
Bureau  of  Labor  Statistics  (BLS) 

December  18,  1997 

DOL,  Room  S-2217 

Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 
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RE:  Sylvia  Horowitz 

Inspector  General 
Joseph  McGowan 
Director  of  Communications 
Nancy  Ruiz-de-Gamboa 
Program  Analyst 

Office  of  the  Inspector  General  (OIG) 


DATE:  January  8,  1997 

PLACE:  DOL,  Room  S-5022 

PRESENT:  Myron  Zeitz,  Solicitor’s  Office 
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Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 

Mr.  McGowan  remembers  speaking  to  both  OSHA  and  ETA  about  their  Results 
Act  pilots  in  1994.  The  OIG  also  brought  “facilitators”  from  Coopers  and  Lybrand  to 
their  manager’s  conference  in  May  of  1995  to  conceptualize  the  elements  of  their 
strategic  plan.  OIG  began  work  on  the  Results  Act  itself  in  October  of  1996.  Since  they 
are  an  investigative  agency,  they  consulted  with  other  IGs  and  the  DOJ  on  how  best  to 
express  their  activities  in  terms  of  measurable  outcomes.  OIG  brought  two  professors 
from  Central  Michigan  University  to  their  manager’s  conference  in  January  of  1997  who 
were  experts  in  strategic  planning  for  law  enforcement  agencies.  Using  the  GAO 
checklist,  they  provided  both  written  and  oral  comments  on  OIG’s  draft.  Since  Congress, 
as  the  public’s  representative,  is  OIG’s  only  “stakeholder,”  OIG  was  careful  to  consider 
the  labor  issues  that  Congress  seems  most  concerned  about.  All  three  agreed  that 
compliance  with  the  Results  Act  would  have  been  much  easier  if  0MB  or  Congress  had 
provided  the  agencies  with  an  umbrella  format. 

INTERVIEW  SUMMARY  12 


RE: 


DATE: 


Paula  White 

Director  of  Federal/State  Operations 

Occupational  Safety  and  Health  Administration  (OSHA) 

January  8,  1998 


PLACE: 


PRESENT: 


DOL,  Room  S-2217 

Myron  Zeitz,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 

Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 

Oversight  and  Investigations 


Unlike  some  DOL  witnesses,  Ms.  White  did  not  exaggerate  OSHA's  pre-Results 
Act  efforts  at  strategic  planning.  She  remembers  that  former  Assistant  Secretary  Dear 
volunteered  OSHA's  participation  in  a  Results  Act  pilot  project.  The  pilot  was  headed  up 
by  Steve  Newell,  and  concentrated  on  OSHA's  reporting  and  measurement  requirements. 
Though  she  had  no  involvement  in  the  pilot,  she  knows  that  OMB  and  GAO  were. 

OSHA  began  working  on  its  Results  Act  report  in  February  of  1997.  Ms.  White 
was  named  co-chair  of  the  strategic  planning  group  along  with  David  Zeigler,  who  is 
OSHA's  Director  of  Administrative  Programs.  The  group  (approx.  1 8)  included  2 
Regional  Administrators  as  well  as  representatives  from  all  of  OSHA's  component  offices 
in  Washington.  The  group  met  on  a  weekly  basis  from  February  through  September 
1997.  Michael  Kirsh  of  the  Technical  Assistance  and  Training  Corporation  was  hired  to 
facilitate  these  meetings.  Ms.  White  denied,  however,  that  he  acted  as  a  "consultant"  as 


266 


facilitate  these  meetings.  Ms.  White  denied,  however,  that  he  acted  as  a  "consultant"  as 
such,  and  stated  that  he  provided  no  written  materials  to  assist  in  the  report.  There  was 
written  guidance  from  the  DOL  and  the  0MB,  however. 

Ms.  White  recalls  that  a  first  draft  was  ready  in  late  March.  The  draft  was 
circulated  for  comment  to  industry  and  labor  groups,  as  well  as  to  the  state  plans  and 
federal  agencies  such  as  NIOSH  and  the  Small  Business  Administration.  A  stakeholder 
meeting  was  held  in  June  or  July.  The  draft  was  also  given  to  Congress,  and  there  were 
meetings  with  House  and  Senate  Appropriations  and  Oversight  staff.  There  was  a 
departmental  meeting  chaired  by  Kitty  Higgens  in  August  that  Ms.  White  did  not  attend. 
She  believes  that  Gregory  Watchman  did  attend  this  meeting  (which  is  where  the  DOL 
may  well  have  violated  the  Results  Act  by  having  Ivy  Group  providing  too  much 
assistance  in  writing  the  plans).  OSHA's  final  report  was  submitted  at  the  end  of 
September.  The  strategic  planning  group  is  still  together,  and  is  developing  crosscutting 
strategies  for  Assistant  Secretary  Jeffords. 

When  asked,  Ms.  White  said  that  the  Results  Act  has  been  especially  difficult  for 
OSHA  in  that  it  asks  the  agency  to  measure  its  performance  based  on  numbers  that 
haven't  been  kept.  The  agency  will  have  to  spend  the  first  year  or  two  just  establishing 
the  baselines.  Plus  the  BLS  data  they  use  is  always  18  months  out  of  date,  and  even  their 
own  data  is  6  to  8  months  out  of  date.  It  has  also  been  very  difficult  for  OSHA  to  change 
from  output  thinking  to  measuring  its  performance  by  the  rate  of  reduction  of 
occupational  illnesses  and  injuries. 

INTERVIEW  SUMMARY  13 

Hary  Puente-Duany 
Director 

Office  of  Information,  Management  and  Budget 
Veterans’  Employment  and  Training  Service  (VETS) 

January  16,  1998 

DOL,  Room  S-1310 

Myron  Zeitz  and  Eileen  McCarthy,  Solicitor’s  Office 
Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 
Oversight  and  Investigations 

Mr.  Puente-Duany  first  learned  of  the  Results  Act  in  1993  or  1994  when  the 
legislation  was  first  passed.  In  1994,  there  were  meetings  at  VETS  at  which  strategic 
planning  concepts  and  “quality  management”  were  discussed.  Mr.  Puente-Duany 
explained  that  then  Assistant  Secretary  Preston  Taylor  had  been  a  strategic  planning 
specialist  at  the  Defense  Department.  However,  VETS  did  not  prepare  any  type  of 
written  strategic  plan  at  that  time,  presumably  because  Mr.  Taylor  preferred  oral  to 
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written  communications.  In  any  event,  VETS  began  the  Results  Act  process  following  an 
agency  meeting  on  the  subject  in  October  1996.  In  early  1997,  VETS  held  a  meeting  m 
Georgetown  that  included  regional  administrators  and  Washington  headquarters  stall. 

The  Results  Act  and  the  FY-98  budget  were  discussed  together,  and  the  agency  beg^  to 
develop  both  performance  measures  and  mission  and  vision  statements.  Though  V  is 
an  entirely  separate  agency,  Jeff  Crandall  from  VETS  was  on  the  ETA  Results  Act 
Committee  that  was  coordinated  by  Jack  Rapport  (who  we  have  also  interviewed).  He 
knows  that  that  the  One  Stop  Career  Center  project  received  much  attention  during 
ETA’s  Results  Act  process. 

A  draft  of  VETS  plan  was  ready  by  April.  ^  Mr.  Puente-Duany  denied  that  any 
major  rewrites  were  necessary,  though  he  did  acknowledge  that  goals  regarding  disabled 
veterans  were  added  following  stakeholder  comment.  There  were  meetings  with  Ed 
Jackson  and  Pat  Vastano  of  OASAM’s  budget  office,  the  Veteran’s  Affairs  Committee  in 
the  House,  and  various  Defense  Department  stakeholders.  As  for  the  Results  Act  itself, 
Mr.  Puente-Duany  had  no  criticism  of  the  act  or  the  process  of  compliance.  He  did  say, 
though,  that  it  would  be  good  for  VETS  to  develop  a  better  relationship  with  this 
Committee.  Most  of  VETS  Hill  contacts  have  been  with  Veterans’  Affairs  Committee. 

INTERVIEW  SUMMARY  14 

RE:  Richard  L.  Brechbiel 

Deputy  Administrator  for  Coal  Mine  Safety  and  Health 
Mine  Safety  and  Health  Administration  (MSHA) 

DATE:  January  23,  1998 

PLACE:  DOT,  Room  S-2206 

PRESENT:  Myron  Zeitz  and  Eileen  McCarthy,  Solicitor’s  Office 

Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer  and  Steve  Settle,  Subcommittee  on  » 

Oversight  and  Investigations 

Regarding  the  Results  Act  process,  Mr.  Brechbiel  remembers  a  1 995  DOL  retreat 
to  discuss  the  Results  Act,  which  was  held  at  Howard  University.  Though  this  retreat 
was  attended  by  DOL’s  assistant  secretaries  and  department  heads,  Mr.  Brechbiel  was  the 
only  witness  to  mention  it.  Based  on  departmental  guidance,  Mr.  Brechbiel  began  to 
coordinate  MSHA’s  strategic  plan  with  all  of  MSHA’s  program  heads  in  early  1997.  Mr. 
Brechbiel  and  his  staff  attended  4  or  5  departmental  meetings,  and  his  staff  attended 
Results  Act  seminars  with  Mr.  Jackson  and  other  departmental  budget  officials.  A  first 
draft  of  MSHA’s  plan  was  ready  by  March,  and  Mr.  Brechbiel  remembers  that  it  went 
through  3  or  4  rewrites  before  it  was  finished.  MSHA  did  not  schedule  any  stakeholders’ 
meetings  as  such,  but  did  discuss  the  development  of  its  strategic  plan  at  various 
conferences  attended  by  industry  and  labor. 
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Mr.  Brechbiel  and  MSHA’s  Assistant  Secretary  met  with  congressional  staff 
sometime  late  in  the  process.  It  is  interesting  that  MSHA  had  its  own  contract  with  the 
Ivy  Group.  Mr.  Brechbiel  remembers  that,  starting  in  June,  the  Ivy  Group  to  “facilitated” 
Results  Act  meetings  at  MSHA.  There  were  approximately  three  such  meetings,  during 
which  an  Ivy  Group  representative  named  “Jim”  educated  MSHA  on  strategic  planning 
and  formatting  of  reports.  He  also  reviewed  and  commented  on  MSHA’s  working  draft. 
It  is  again  worth  mentioning  that  the  Results  Act  itself  states  that  the  plans  are  to  be 
wntten  by  federal  employees,  not  private  consultants.  When  asked  to  comment  on 
MSHA’s  efforts  to  identify  the  “root  causes”  of  accidents  and  injuries  as  stated  in  its 
Results  Act  strategic  plan,  Mr.  Brechbiel  explained  that  that  is  not  his  area  of  expertise. 
Regarding  the  entire  Results  Act  process,  Mr.  Brechbiel  acknowledged  that  it  requires  a 
major  change  in  mindset  from  simply  counting  the  number  of  inspections  to  measuring 
for  results.  Though  difficult,  he  did  not  recommend  any  changes. 

INTERVIEW  SUMMARY  15 


RE: 


DATE: 


Michael  N.  Griffin 
Director 

Division  of  Planning  and  Internal  Control 

Office  of  Financial  Integrity 

Office  of  the  Chief  Financial  Officer  (OCFO) 

January  26,  1998 


PLACE:  DOL,  Room  S-2217 


PRESENT:  Myron  Zeitz  and  Eileen  McCarthy,  Solicitor’s  Office 
Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer,  Subcommittee  on 
Oversight  and  Investigations 


Mr.  Griffin  remembers  that  the  Results  Act  was  discussed  extensively  at  meetings 
of  the  CFO’s  Council  when  it  was  first  enacted.  At  that  time,  the  Chief  Financial  Officer 
(CFO)  was  Edmundo  Gonzales,  though  Kenneth  Bresnahan  is  now  the  acting  CFO.  Mr. 
Griffin’s  agency  began  working  on  its  own  strategic  plan  when  a  departmental  memo  was 
circulated.  He  recalls  that  0MB  guidance  was  also  circulated  at  about  that  time.  Mr. 
Griffin  coordinated  the  effort,  though  it  was  an  agency-wide  process  that  included  agency 
directors  Norman  Perkins,  Brenda  Kyle  and  James  Brown.  He  agency  also  worked 
closely  with  OASAM’s  Office  of  Budget,  including  Deputy  Director  Ed  Jackson  (who 
we  have  also  interviewed).  In  fact,  an  OCFO  accountant,  Blair  Staley,  was  detailed 
specifically  to  coordinate  the  strategic  plan  with  OASAM  and  to  attend  departmental 
meetings. 

The  first  draft  of  OCFO’s  strategic  plan  was  ready  in  March.  He  is  not  sure  if  a 
draft  was  made  available  to  Congress  or  whether  agency  personnel  met  with 
congressional  staff  As  for  stakeholders  meetings,  Mr.  Griffin  explained  that  OCFO’s 
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stakeholders  are  the  CFO’s  of  the  other  DOL  agencies.  Therefore,  stakeholders  meetings 
came  in  the  form  of  discussions  with  the  CFO’s  advisory  counsel  at  DOL.  Mr.  Griffin 
remembers  that  the  Ivy  Group  reviewed  their  draft  plan  during  the  summer.  They 
provided  both  advice  and  written  comments  and  suggestions,  another  indication  of  an 
agency  that  perhaps  received  a  level  of  help  from  this  consultant  that  is  disallowed  by 
Results  Act.  Mr.  Griffin  did  not  attend  the  departmental  meetings  in  early  August, 
though  he  thinks  acting  CFO  Kenneth  Bresnahan  did.  The  final  plan  was  submitted  m 
September,  though  the  performance  plan  continues  as  part  of  the  FY-99  budget  process. 
Mr.  Griffin  explained  that  it  was  very  difficult  to  conceptualize  outcomes  for  his  agency, 
which  supplies  administrative  support  services.  Therefore,  the  goals  and  outcomes  in 
OCFO’s  plan  stated  in  terms  the  requirements  placed  on  his  agency  by  the  Chief 
Financial  Officer’s  Act.  He  would  also  caution  Congress  to  consider  the  paperwork 
burdens  that  legislation  such  as  the  Results  Act  can  cause. 

INTERVIEW  SUMMARY  16 


RE:  Robert  Shepard 

Office  of  Foreign  Relations 
Gabriela  Araujo 

Special  Assistant  to  Deputy  Under  Secretary  Samet 
Bureau  of  International  Labor  Affairs  (ILAB) 


DATE:  February  5,  1998 

PLACE:  DOL,  Room  S-22 1 7 

PRESENT:  Myron  Zeitz  and  Eileen  McCarthy,  Solicitor’s  Office 
Bill  Buie,  Office  of  Congressional  Affairs 
Bill  Matchneer  and  Steve  Settle,  Subcommittee  on 
Oversight  and  Investigations 

Before  coming  to  ILAB,  Mr.  Shepard  had  prepared  a  strategic  plan  for  the 
International  Relations  program  at  Colgate  University.  He  first  learned  of  the  Results 
Act  in  June  of  1997,  at  which  time  he  was  assigned  the  responsibility  for  writing  ILAB’s 
report.  He  interviewed  colleagues  in  the  other  ILAB  offices  (International  Economic 
Affairs,  International  Organizations  and  Management,  Administration  and  Planning)  and 
prepared  ILAB’s  report  from  the  notes  he  took.  Using  the  Coast  Guard’s  preliminary 
report  as  a  guide,  he  had  a  draft  ready  by  July  or  August.  Unlike  most  agencies, 
however,  ILAB  had  no  Results  Act  meetings  with  Congress  and  solicited  no  input  from 
its  stakeholders.  Mr.  Shepard  recognized  that  the  Results  Act  calls  for  a  business  plan, 
which  he  described  as  a  “new  thing”  for  his  agency.  Since  the  agency  will  now  be  judged 
on  the  quality  of  its  results  rather  than  the  quantity  of  its  activities,  baselines  from  which 
to  make  the  necessary  measurements  must  be  established.  Though  the  establishment  of 
baselines  continues  to  be  topic  at  ILAB  staff  meetings,  there  is  still  no  agreement  on 
which  baselines  to  use. 
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In  its  Results  Act  plan,  ILAB  includes  a  goal  to  “increase  the  global 
implementation  of  core  international  labor  standards.”  Mr.  Shepard  indicated  that  these 
^e  contained  in  various  ILO  conventions,  only  one  of  which  has  been  ratified  by  the  U.S. 
n  his  agency  s  defense,  he  stated  that  U.S.  standards  already  surpass  those  of  the  ILO. 
He  also  believes  that  the  President’s  Tripartite  Advisory  Panel  on  International  Labor 
Standards  (TAPILS)  will  present  the  remaining  conventions  to  Congress  for  ratification 
during  this  term.  When  South  Korea  applied  for  membership  in  the  Organization  for 
Economic  Cooperation  and  Development  (OECD)  in  1994,  the  ILO  found  that  there  were 
9  systemic  conditions  in  South  Korea  that  required  correction.  At  the  State  Department’s 
request,  ILAB  helped  South  Korea  to  meet  these  requirements.  Mr.  Shepard  traveled  to 
South  Korea  as  part  of  this  effort. 
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MINORITY  VEIWS 


MINORITY  VIEWS 
AMERICAN  WORKER  PROJECT 
August  2, 1999 


1.  INTRODUCTION 

In  the  summer  of  1997,  the  Majority  authorized  an  expenditure  of  taxpayer  funds  to 
“investigate”  the  condition  of  the  American  Worker.  Ultimately,  $1.4  million  of  the  taxpayer’s 
money  would  be  used  to  conduct  this  investigation.  Reviewing  the  results  of  this  undertaking 
leads  to  the  inescapable  conclusion  that  the  taxpayers  did  not  get  their  money’s  worth. 

We  in  the  Minority  approached  this  investigation  with  an  open  mind,  but  we  were 
concerned  that  the  Majority  would  prejudge  the  result  and  miss  an  opportunity  to  listen  and 
learn.  Regrettably,  that  is  exactly  what  happened.  Rather  than  conducting  a  fair,  open  minded 
review  of  the  American  workplace,  the  Republicans  spent  $1.4  million  to  rehash  old  ideas  and 
tried  to  muster  support  for  the  preconceived  Republican  agenda.  The  Minority  tried  to  persuade 
the  Majority  to  conduct  its  investigation  fairly  and  openly,  and  spent  more  than  a  year  resisting 
the  Majority’s  wrong-headed  lead  as  it  purported  to  conduct  an  oversight  investigation  of  the 
American  Worker. 

Unfortunately,  the  subcommittee  Chairman’s  report  is  a  highly  partisan,  one-sided  attack 
on  organized  labor  and  labor  law  provisions  designed  to  protect  workers’  rights. 

The  Majority  repeatedly  argues  that  U.S.  labor  laws  are  old  and  therefore  no  longer 
relevant  in  the  modem  economy.  The  Chairman’s  staff  report  repeats  and  attempts  to  justify  this 
claim.  As  Democrats  have  repeatedly  responded,  it  is  tme  that  many  labor  laws  were  enacted 
over  50  years  ago.  However,  it  is  also  tme  that  our  Constitution  is  over  200  hundred  years  old 
and  continues  to  provide  our  citizens  with  protections  that  are  as  relevant  today  as  they  were 
when  they  were  first  written  down  by  our  founding  fathers.  Similarly,  the  workplace  protections 
provided  by  our  labor  laws  are  no  less  important  in  the  technological  age.  Workers  still  need  fair 
wages,  and  the  wage  protections  provided  by  the  minimum  wage,  a  40-hour  workweek,  the 
Davis-Bacon  Act,  and  the  Service  Contract  Act.  Children  still  need  the  protections  provided  by 
the  Child  Labor  Act,  which  encourage  a  focus  on  schooling  and  protect  children  from  unsafe 
working  conditions.  All  workers  need  safe  working  conditions  and  the  protections  provided  by 
OSHA  and  MSHA.  And  all  workers  need  the  right  to  organize  and  bargain  collectively,  as 
guaranteed  by  the  National  Labor  Relations  Act.  • 

If  Congress  alters  these  important  laws,  it  should  do  so  in  a  way  that  provides  workers 
with  more  rights  and  protections.  The  growing  wage  disparity  between  rich  and  poor  Americans 
graphically  demonstrates  the  need  to  increase  the  minimum  wage  and  strengthen  other  wage 
protections.  The  growing  trend  towards  hiring  independent  contractors  and  contingent  workers 
in  order  to  avoid  the  cost  of  benefits,  cries  out  for  the  need  to  extend  protections  to  this  class  of 
workers.  The  increasing  number  of  workers  who  are  illegally  fired  for  exercising  their  statutory 
right  to  organize  a  Union,  screams  for  an  increase  in  penalties  for  employers  who  find  it  cost- 


275 


effective  to  violate  the  law.  Unfortunately,  the  American  Worker  Project  turned  a  deaf  ear  to  the 
true  needs  of  American  workers. 

THE  PROCESS  WAS  BIASED 

In  the  first  days  of  the  investigation,  the  Majority  revealed  its  bias  when  it  considered 
hiring  a  private,  and  highly  conservative  think  tank,  for  $98,000  to  undertake  this  investigation. 
Partisanship  was  further  demonstrated  by  the  overwhelming  disparity  of  the  witnesses  called  by 
the  Majority.  Ironically,  the  so-called  American  Worker  Project  heard  from  very  few  workers. 
Instead,  the  Subcommittee  held  a  series  of  so-called  roundtable  discussions  with  representatives 
from  corporate  America.  In  effect,  these  roundtables  were  little  more  than  taxpayer  subsidized 
lobbying  efforts  on  behalf  of  those  who  advocate  for  proposals  that  would  result  in  lower  wages, 
fewer  benefits,  and  less  safe  working  conditions.  As  Congress  Daily  observed:  “Few  Worker 
representatives  have  participated  in  the  [American  Worker]  meetings,  which  ostensibly  concern 
their  own  workplaces.  And  some  events  in  Texas  [one  of  the  field  visits]  were  orgamzed  by 
Citizens  for  a  Sound  Economy,  a  conservative  think  tank  funded  by  corporations  lobbying  for 
less-restrictive  labor  laws.”* 

THE  PROCESS  WAS  CLOSED  TO  THE  PUBLIC 

The  Majority  spent  $1.4  million  of  the  American  Taxpayers’  money;  yet  they  insisted  on 
conducting  the  public’s  business  in  secret  ~  behind  closed  doors  --  and  often  off  the  record  — 
despite  the  Minority’s  objection  that  these  meetings  should  be  open  and  on  the  record. 
Representative  William  Clay,  the  Ranking  Member  on  the  full  Committee,  wrote  Chairman 
William  F.  Goodling  in  December  1998  that  “[Subcommittee  Chairman]  Hoekstra  has  devised  a 
hybrid  format  that  is  neither  a  hearing  nor  a  site  visit.  He  calls  it  a  ‘Roimdtable,’  but  unlike 
normal  Roundtables  that  are  open,  he  proposes  that  [they]  be  conducted  privately,  that  is,  closed 
to  the  public  and  off  the  record.”  Representative  Clay  also  wrote,  “Without  regard  to  any 
partisan  policy  differences  we  may  otherwise  have.  Rep.  Hoekstra’s  procedures  could  create  a 
most  detestable  public  impression  that  this  committee  conducts  its  affairs,  at  taxpayers’  expense, 
behind  closed  doors.”  » 

The  individuals,  predominantly  in  management,  who  agreed  to  participate,  had 
distinguished  backgrounds.  What  they  had  to  say  was  worthy  of  our  time  and  careful  attention.^ 
The  Majority  kept  no  record,  however,  of  what  these  participants  recommended  and  why. 

Within  48  hours  of  one  off-the-record  field  trip  to  South  Carolina,  the  Majority  and  Minority 
issued  sharply  contradictory  accounts  of  what  they  had  observed  --  and,  without  any  transcription 
of  the  meeting,  no  record  was  created  that  could  have  benefited  all  members. 


'  “Focus  of  Labor  Probe  Questioned,”  CONGRESS  DAILY  (February  9,  1998). 

^  Members  and  staff  met,  inter  alia,  with  representatives  of  Microsoft  Corp.,  American  Electronics  Association  (AEA),  GTE,  BellSouth,  Intel, 
Texas  Instruments,  UPS,  Compaq,  Shell  Oil,  IBM,  and  Lockheed. 
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II.  PREORDAINED  AGENDA  TO  UNDERMINE  FUNDAMENTAL  LABOR 
PROTECTIONS 

Since  the  Republicans  took  control  of  the  House  of  Representatives  in  1995,  time  and 
time  again,  they  have  engaged  in  unrelenting  assaults  on  American  workers.  The  “American 
Worker  Project”  is  no  different.  For  the  most  part,  it  is  simply  a  repackaging  of  many  of  the 
anti-worker  proposals  that  have  failed  in  previous  Congresses.  The  Majority’s  one-sided  report 
recommends  undermining  basic  labor  protections  including,  overtime  pay  and  the  protections  of 
the  40-hour  work  week;  the  right  of  workers  to  select  their  own  representatives  for  purposes  of 
negotiating  wages  and  working  conditions;  workplace  safety  laws;  and  protections  for  disabled 
individuals.  Also,  the  report  fails  to  recommend  any  specific  legislation  to  help  stop  the 
unconscionable  exploitation  of  workers  in  sweat  shops.  Each  is  discussed  separately  below. 
Although  the  report  says  its  about  “securing  the  future  of  America’s  working  families,”  recommends 
little  to  help  working  families.  For  example,  the  report  has  a  section  called  “Frustration  With  the 
Workplace”  that  remarkably  includes  recommendations  of  only  employer  fiustrations,  and  not 
“American  Worker”  frustrations  such  as  access  to  health  care,  adequate  retirement  security,  a 
living  wage,  a  seife  workplace,  the  right  to  form  and  join  unions,  and  family  leave.  Our  Republican 
colleague  seems  to  think  that  if  we  make  the  world  better  for  employers  by  weakening  the  rights 
of  workers,  then  workers  will  benefit. 

One  would  intuitively  expect  an  investigation  that  calls  itself  “The  American  Worker 
Project”  to  promote  better  wages,  safer  working  conditions,  and  protections  of  the  rights  of 
workers  to  bargain  fairly  for  better  wages,  benefits,  and  working  conditions.  It  is  a  sad  irony, 
indeed,  that  every  legislative  proposal  suggested  by  the  so-called  American  Worker  Project  will 
result  in  lower  wages,  less  safe  working  conditions,  and  more  barriers  to  the  right  of  workers  to 
organize  and  bargain  collectively. 

The  Chairman  has  had  extensive  resources  and  as  much  time  as  he  felt  necessary  to  draft 
his  report.  We,  however,  have  had  a  week  in  which  to  respond  to  a  large  document  concerning 
proceedings  in  which  we  were  not  always  parties  and  for  which  written  transcripts  do  not  always 
exist.  We  wish  to  acknowledge  that  the  Chairman  has  afforded  more  time  than  is  normal  for  the 
preparation  of  our  response  and  we  also  wish  to  thank  the  Chairman  for  the  opportunity  to 
respond.  However,  it  is  not  possible  under  the  circumstances  to  go  into  as  much  detail  in 
responding  to  the  Chairman’s  views  as  we  may  like  or  as  they  may  merit.  Silence  on  our  part 
with  regard  to  recommendations  or  assertions  in  the  Chairman’s  report  is  not  meant  to  convey 
agreement,  or  disagreement,  with  such  recommendations  or  assertions. 

AMERICAN  WORKERS  NEED  LABOR  LAW  PROTECTIONS 
“COA/P  TIME”  IS  NOT  PRO-WORKER  NOR  EMPLOYEE-FLEXIBLE 

The  report  recommends  that  “Congress  should  enact  the  ‘comp  time’  legislation 
now  before  Congress  or  seek  regulatory  flexibility  that  gives  employees  additional  options  to 
manage  their  time.”  There  is  no  “comp  time”  legislation  -  legislation  that  provides 
compensatory  time-off  from  work  instead  of  overtime  pay  -  currently  pending  before  the 
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House  in  the  106*^  Congress.  Chairman  Hoekstra  is  apparently  referring  to  a  bill  from  the  105* 
Congress,  H.R.  1,  the  “Working  Family  Flexibility  Act.”  That  legislation  was  opposed  by  every 
Democratic  member  on  the  Committee.  Democrats  opposed  that  legislation  because  it  encouraged 
employers  to  coerce  employees  into  giving  up  their  right  to  overtime  pay,  it  provided  no  right  for 
an  employee  to  be  able  to  use  the  comp  time  the  employee  had  earned,  and  it  would  have  inevitably 
resulted  in  more  workers  receiving  no  compensation  whatsoever  for  overtime  work.  In  short,  the 
bill  sought  to  effectively  repeal  the  requirement  that  workers  receive  time-and-a-half  pay  for  hours 
worked  in  excess  of  40  hours  a  week.  Repealing  the  overtime  pay  requirement  would  certainly  grant 
employers  greater  flexibility  to  work  fewer  employees  for  longer  hours.  The  American  worker, 
however,  derives  no  benefit  from  being  required  to  work  longer  hours  for  less  money,  or  from  being 
laid-off  because  another  worker  is  working  longer  houts  for  less  money. 

THE  TEAM  ACT  IS  ONE-SIDED 

According  to  the  Majority  Report,  “Congress  should  help  America’s  workers  succeed  in 
the  21*‘  Century  workplace  by  modifying  the  NLRA  (National  Labor  Relations  Act)  to  authorize 
workplace  teams.”  Here  again,  the  Majority  is  promoting  a  highly  partisan  Republican  bill  from 
a  past  Congress  that  failed  to  become  law,  the  TEAM  Act,  H.R.  743,  in  the  105*  Congress. 

The  report  claims  that  our  country  should  have  “both  a  modem  and  adaptive  economy  and  a 
workplace  that  allows  employees  to  reach  their  full  potential.”  However,  the  TEAM  Act  does 
nothing  to  further  these  objectives.  The  National  Labor  Relations  Act  does  not  prohibit  workplace 
teams.  An  employer  may  choose  to  have  a  highly  structured,  centrali2:e  chain  of  management,  an 
employer  may  choose  to  broadly  decentralize  managerial  responsibilities,  or  an  employer  may  choose 
anything  in  between.  Indeed,  there  are  tens  of  thousands  of  workplaces  in  which  employee  tasks  and 
responsibilities  are  organized  in  accordance  with  team  concepts.  The  NLRA  simply  protects  the  right 
of  workers  to  choose  their  own  representatives,  rather  than  having  representatives  chosen  for  them 
by  their  employer,  for  the  purpose  of  dealing  with  employers  regarding  terms  and  conditions  of 
employment  The  TEAM  Act  would  have  repealed  that  protection. 

Under  the  TEAM  Act,  management  would  be  entirely  free  to  create,  mold  and  terminate 
employee  organizations,  and  at  will,  to  deal  with  wages,  benefits,  and  working  conditions.  For 
each  such  employee  orgamzation  it  chooses  to  create,  management  would  have  carte  blanche  to 
select  the  employees’  representatives,  write  the  organization’s  bylaws,  determine  the  organization’s 
governing  structure  and  operating  procedures,  and  to  establish  the  organization’s  mission  and 
jurisdiction.  Simply  stated,  the  TEAM  Act  repeals  the  right  of  workers  to  choose  their  own 
representatives.  Instead,  it  permits  employers  to  select  who  will  speak  for  workers.  We  believe 
that  the  right  of  workers  to  choose  their  own  representatives  for  themselves  is  fundamental.  We 
see  no  benefit  whatsoever  in  bringing  back  the  failed,  discredited,  anti-democratic  policy  of 
allowing  company  unions. 

OSHA 


The  contention  that  “it  is  clear  that  Congress  intends  to  shift  the  Occupational  Safety  and 
Health  Administration  (OSHA)  away  from  its  traditional  emphasis  on  inspection  and  citation  and 
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to  reposition  the  agency  instead  as  a  resource  for  training,  consultation,  and  technical  assistance” 
is  not  one  that  is  supported  by  the  legislative  record.  The  Majority  report  minimizes  the 
importance  of  strong  penalties  for  employers  who  flaunt  safety  laws.  We  concur  that  OSHA  has 
a  crucial  role  to  play  as  a  resource  for  training,  consultation,  and  technical  assistance,  and 
commend  the  Clinton  Administration  for  its  significant  efforts  to  work  with  employers  and 
improve  the  agency’s  consultation  and  assistance  efforts.  OSHA  has  developed  a  broad  range  of 
policies  -  including  a  no  citation  policy  in  certain  circumstances  -  to  further  compliance  with  the 
Occupational  Safety  and  Health  Act.  But,  for  those  employers  who  disregard  safety  and  health, 
inspection  and  enforcement  remain  vital  to  assuring  that  American  workers  go  to  work  in  safe 
and  healthy  workplaces. 

We  believe  OSHA  already  has  significant  discretion  with  regard  to  whether  to  cite  an 
employer,  and  with  regard  to  the  penalties  that  may  be  assessed  as  a  consequence  of  citation.  We 
see  no  basis  for  changing  Section  9(a).  The  report  contends  that  Section  9(a)  compels  OSHA  to 
issue  a  citation  for  every  OSHA  violation  it  finds  and  contends  that  the  law  must  therefore  be 
amended.  We  note  that  OSHA,  itself,  does  not  agree  with  the  Chairman’s  interpretation  of 
Section  9(a)  and  no  court,  including  the  Irvine  court,  has  agreed  with  the  Chairman’s 
interpretation. 

Finally,  we  are  troubled  by  the  suggestion  that  it  may  be  appropriate  for  OSHA  to 
provide  a  warning,  in  lieu  of  a  citation,  even  in  circumstances  where  an  employer’s  knowing 
violation  of  the  Occupational  Safety  and  Health  Act  led  to  the  death  or  serious  injury  of  one  or 
more  employees.  OSHA  does  not  want  this  kind  of  discretion.  We  believe  they  are  to  be 
commended  for  seeking  to  avoid  it. 

AMERICANS  WITH  DISABILITIES  ACT 

There  is  overwhelming  public  support  for  removing  barriers  to  employment  for 
Americans  with  disabilities.  We  support  a  buy-in  that  would  allow  working  people  with 
disabilities  to  continue  receiving  publicly-provided  health  benefits  at  rates  determined  by  their 
earnings.  In  our  view,  all  Americans  should  have  access  to  affordable  health  insurance. 

We  strongly  disagree  with  the  report’s  assertion  that  the  Americans  with  Disabilities  Act 
(ADA)  is,  itself,  a  legislative  barrier  to  employment  of  those  with  disabilities.  We  also  disagree 
with  the  report’s  assertion  that  Congress  intended,  or  should  have  intended,  to  cover  only 
permanent  disabilities  under  the  ADA.  The  stated  purpose  of  the  law  is  “to  provide  a  clear  and 
comprehensive  national  mandate  for  the  elimination  of  discrimination  against  individuals  with 
disabilities. . Neither  cancer  nor  a  heart  attack  is  a  permanent  disability.  Victims  of  either 
illness,  or  any  other  serious  disability,  should  be  protected  consistent  with  the  remedial  purposes 

of  the  Act. 

The  report  asserts  that  there  should  be  hard  and  fast  rules  as  to  what  does  and  what  does 
not  constitute  a  reasonable  accommodation  under  the  law.  By  its  nature,  however,  reasonable 
accommodation  is  a  fact-based  determination  made  on  the  basis  of  the  characteristics  of  the 
employer  and  of  the  employee  or  applicant’s  disability.  Accommodations  that  may  be 
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imminently  reasonable  for  a  large  employer  may  be  impossible  for  a  small  employer,  and 
accommodations  for  one  individual  may  be  wholly  inadequate  for  another  even  though  their 
disabilities  may  be  similar.  Necessarily,  these  are  determinations  that  must  ultimately  be  made 
on  a  case-by-case  basis.  As  desirable  a  goal  as  clarity  and  certainty  may  seem,  for  the  Congress 
to  attempt  to  impose  rigid  rules  as  to  what  constitutes  a  reasonable  accommodation  would 
inevitably  impose  unnecessary  injustices  upon  employers,  applicants  and  employees,  or  both. 

We  are  concerned  that  the  report  makes  it  appear  as  if  ADA  has  been  a  bonanza  for 
people  who  are  not  really  disabled.  A  recent  Louis  Harris  poll,  however,  indicated  that 
approximately  two-thirds  of  all  employers  support  the  ADA;  a  study  by  the  American  Bar 
Association  foimd  that  employers  are  winning  94%  of  ADA  cases;  and  the  Supreme  Court  has 
recently  significantly  narrowed  the  scope  of  the  law  by  rejecting  the  view  of  the  EEOC  and  eight 
circuit  courts  and  holding  that  the  law’s  protections  do  not  extend  to  those  with  disabilities  that 
may  be  mitigated  by  medication  or  equipment. 

Prohibiting  discrimination,  be  it  on  the  basis  of  race,  color,  religion,  sex,  national  origin, 
age,  or  disability  status,  clearly  limits  the  flexibility  of  employers  and  subjects  them  to 
regulations  and  liabilities  they  would  not  otherwise  face.  However,  the  Congress  has  made  the 
determination,  and  we  strongly  concur,  that  the  harm  to  the  nation  of  allowing  employers  to  deny 
gainful  employment  on  the  basis  of  the  such  prejudices  is  far  greater. 

THE  GARMENT  WORKER 

{The  attention  paid  to  the  garment  industry  in  the  American  Worker  Project  report  is  one 
more  example  of  the  Majority 's  efforts  since  1994  to  attack  and  criticize  organized  labor  and 
other  political  opponents.^} 

There  is  no  doubt  that  labor  law  violations  are  widespread  in  the  countless  garment  shops 
throughout  New  York  City.  Nor  is  there  any  doubt  that  there  is  a  disgraceful  story  to  be  told  in 
the  volume  of  violations  that  exist  in  the  22,000  contracting  shops^  throughout  the  United  States.^ 

Of  the  800,000  garment  workers  throughout  the  United  States  who  work  in  these  shops, 
most  are  women,  many  are  recent  immigrants,  and  some  are  illegal  immigrants.'^  The  cost  of 
wages  unpaid  and  the  frustration  and  mistreatment  suffered  by  these  workers  is  incalculable. 


’  In  particular.  Chairman  Hockstra’s  Report  includes  unsubstantiated  and  biased  attacks  on  UNITE,  as  described  in  a  statement  from  UNITE 
see  Attachment  A.  ’ 


^  See  Testimony  of  Jay  Mazur,  President,  UNITE,  August  6,  1998,  at  p.  2. 


’  GAO  estimated  in  1989  “that  4,500  of  the  7,000  garment  shops  in  New  York  City  were  sweatshops;  ....Other  estimates  of  garment 
sweatshops  that  exi^rt^rovided  were  50  of  180  (El  Paso);  4,500  of  5,000  (Los  Angeles);  and  400  of  500  (Miami).  See  Garment  Industry- 
Efforts  to  Address  the  Prevalence  and  Conditions  of  Sweatshops,  GAO  Report  HEHS-95-29  (November  1994)  at  p.  3~ 


‘  See  Statement  of  Suzanne  B.  Seiden,  Acting  Deputy  Administrator,  Wage  and  Hour  Division,  U.S.  Department  of  Labor 
Hearing,  dated  June  19,  1998. 


Subcommittee 


280 


The  damage  done  to  the  economy,  however,  extends  far  beyond  the  direct  harm  to 
employees.  Sweatshops  needlessly  increase  demands  upon  social  services  by  unfairly  denying 
workers  a  living  wage.  At  the  same  time,  and  for  the  same  reasons,  sweatshops  suppress  the 
ability  of  workers  to  support  other  businesses.  By  encouraging  employers  to  compete  on  the 
basis  of  suppressing  wages  and  working  conditions  rather  than  improvements  in  quality, 
productivity,  and  flexibility,  sweatshops  inhibit  rather  than  promote  the  development  of 
production  efficiencies  and  undermine  what  is  otherwise  one  of  the  principal  advantages  of  a 
market  economy.  Finally,  unless  adequately  regulated,  sweatshops  have  the  effect  of  driving 
reputable  employers  out  of  business,  eroding  the  availability  of  decent  jobs  and  exasperating  the 
harm  to  our  economy.’ 

The  report’s  response  to  the  continued  existence  of  sweatshops  includes:  (1)  promoting 
additional  overtime  violations  by  permitting  employers  to  offer  comp  time  in  lieu  of  overtime 
pay  without  providing  sufficient  protections  to  ensure  that  a  worker  is  free  to  choose  overtime 
pay  if  desired  or  that  the  worker  will  receive  such  time  off  as  the  employer  has  promised;  and  (2) 
crippling  the  ability  of  workers  to  protect  themselves  by  allowing  employers  to  engage  in  the 
semblance  of  collective  bargaining  without  any  substance  through  so  called  “team” 
arrangements.  Finally,  questions  the  value  of  the  garment  industry  proviso  of  the  National  Labor 
Relations  Act,  one  of  the  few  tools  available  to  garment  workers  to  protect  themselves  against 
sweatshop  operators,  and  recommends  that  Congress  reconsider  section  8(e)  of  the  National 
Labor  Relations  Act. 

The  garment  industry  proviso  permits  unions  in  the  garment  industry  to  take  economic 
action  against  any  "jobber,  manufacturer,  contractor  or  subcontractor  working  on  the  goods  or 
premises  of  the  jobber  or  manufacturer  or  performing  parts  of  an  integrated  process  of 
production."®  It  also  permits  those  unions  to  enter  into  agreements  with  garment  manufacturers 
providing  that  the  manufacturer  will  not  subcontract  work  to  non-union  contractors.  Violations 
of  such  agreements  may  be  enforced  through  economic  action,  or  the  union  may  sue  a 
manufacturer  who  has  violated  an  agreement  by  contracting  to  a  non-union  contractor  for 
liquidated  damages. 

Manufacturers  in  the  garment  industry  finance  and  coordinate  production,  design 
garments  and  set  quality  standards,  and  control  marketing  of  the  garment.  The  actual  production 
of  the  garment,  however,  is  more  typically  performed  by  contractors’  and  many  garment 
manufacturers  employ  relatively  few  garment  workers.  As  a  consequence,  many  manufacturers 
are  relatively  more  immune  to  economic  action  than  are  other  employers  and  liquidated  damages 
is  often  a  more  effective  and  meaningful  remedy.  • 


’  See  Prepared  Statement  of  Ray  Marshall,  August  6,  1998. 

•  Sec  29  u  s  e.  §  158  (e),  final  two  paragraphs. 

’  In  1992,  contractors  employed  74  percent  more  employees  than  manufacturers.  See  Prepared  Statement  of  John  T.  Dunlop.  August  6.  1998,  at 
page  2. 
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Virtually  since  the  inception  of  collective  bargaining  in  the  garment  industry,  unions  have 
sought  to  hold  manufacturers  in  the  garment  industry  responsible  for  the  wages  and  working 
conditions  of  their  contractors.*®  The  garment  industry  proviso  was  enacted  in  1959  with  broad 
bi-partisan  support  in  acknowledgment  that,  unless  unions  are  able  to  hold  manufacturers 
responsible  for  the  working  conditions  imposed  by  contractors,  collective  bargaining  in  the 
industry  would  be  impossible.  As  former  Republican  Secretary  of  Labor,  John  Dunlop,  clearly 
pointed  out  in  testimony  before  the  subcommittee,  this  is  even  more  true  today: 

In  the  structure  of  markets,  the  integrated  nature  of  apparel  production,  the 
unstable  conditions  of  demand  for  individual  contractors,  and  the  characteristics  of  the 
workforce,  I  find  it  impossible  to  envisage  how  collective  bargaining  could  operate  under 
the  secondary  boycott  structures  and  lengthy  procedures  of  the  National  Labor  Relations 
Board. 

There  have  been  extensive  changes  in  the  domestic  apparel  sector  in  recent  years 
which  intensify  the  significance  of  the  above  considerations  for  retaining  the  proviso...  '* 

My  conclusion  and  judgment  is  that  the  practices  of  collective  bargaining,  as 
developed  over  this  century  in  the  apparel  sector,  and  the  1959  proviso  are  even  more 
essential  today  than  they  have  been  historically.*^ 

Three  other  former  Secretaries  of  Labor  of  both  parties;  Secretary  Robert  Reich, 

Secretary  Willieim  Usery,  and  Secretary  Ray  Marshall;  presented  statements  to  the  subcommittee 
in  support  of  Professor  Dunlop’s  views. 

As  former  Secretary  of  Labor,  Ray  Marshall,  stated: 

A  great  strength  of  the  garment  industry  proviso  is  that  it  is  not  government 
intervention.  To  the  contrary,  it  simply  enables  private  parties  —  unions  and  principled 
manufacturers  and  contractors  -  to  fight  sweatshops.  Under  the  proviso,  unions  can 
engage  the  true  decision-makers  in  the  industry  in  meaningful  collective  bargaining, 
Without  the  proviso,  unions  could  bargain  only  with  contractors,  and  the  manufacturers 
could  simply  withdraw  their  work  fi-om  any  contractor  whose  labor  costs  rose  due  to 

The  history  that  produced  the  garment  industry  proviso  started  in  the  sweatshops  in  New  York  City  in  the  early  part  of  the  century.  At  first, 
the  industry  was  all  "inside  shops."  In  an  inside  shop,  the  operator  of  the  shop  designed  the  garments,  hired  the  production  workers,  assembled 
them,  and  marketed  the  complete  line  of  apparel.  When  the  International  Ladies'  Garment  Workers’  Union  OLGWU),  one  of  the  predecessors  of 
UNITE,  organized  the  workers  in  "inside  shops"  and  began  negotiating  for  better  working  conditions,  the  "inside  shop"  operators  stopped 
making  their  own  goods  and  "outsourced"  the  assembly  of  their  garments  to  contractors.  Under  this  new  arrangement,  the  "inside  shop" 
became  the  "jobber"  or  "manufacturer"  -  as  we  now  use  these  terms  -  and  the  Jobber  or  manufacturer  fancied  himself  independent  of  and  thus 
not  responsible  for,  the  employees  who  worked  for  the  contractor  and  free  of  any  obligation  to  the  union.  Not  surprisingly,  the  contractors' 
employees  found  themselves  facing  low  wages  and  poor  to  miserable  working  conditions.  The  ILGWU  reacted  to  the  new  arrangement  by 
pressing  jobbers  to  enter  into  agreements  with  the  union,  known  as  "jobbers'  agreements"  or  Hazantown  agreements.  The  essential  clause  of 
these  agreements  required  the  jobbers  to  contract  out  their  work  only  to  unionized  contractors.  The  agreements  were  enforced  through 
damages,  among  other  means.  These  provisions  with  respect  to  non-union  production  and  liquidated  damages  appeared  in  ILGWU  contracts  as 
early  as  the  1920  s,  and  have  been  upheld  by  the  courts.  A  Governor's  Advisory  Commission  in  the  Cloak,  Suit  and  Skirt  Industry  of  New  York 
City  stressed  the  importance  of  the  ban  on  non-union  work  and  of  "adequate  penalties"  for  its  violation  in  its  Final  Recommendations  in  1926 
From  that  time  to  the  present,  most  ILGWU/UNITE  contracte  in  the  women’s  and  children's  apparel  sectors  have  included  a  prohibition  on 
non-union  work  and  liquidated  damages  as  a  remedy  for  a  breach. 

"  See  Prepared  Statement  of  John  T.  Dunlop,  August  6,  1998,  at  page  5. 

Id.,  at  page  7. 
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providing  decent  wages  and  benefits.  Neither  unions  nor  principled  manufacturers  and 

contractors  would  have  any  ability  to  enforce  rules  requiring  decent  labor  conditions. 

Instead,  under  the  labor  equivalent  of  Gresham’s  law,  sweatshop  conditions  would  drive 

out  humane  conditions  as  unscrupulous  employers  undercut  legitimate  employers.*^ 

Weakening  the  garment  industry  proviso  will  not  help  garment  workers,  it  will  harm 
them.  Eliminating  the  ability  of  unions  to  obtain  liquidated  damages  where  an  employer 
contracts  with  non-union  contractors  would  promote  strikes  by  forcing  workers  to  rely  solely 
upon  economic  weapons  and,  in  many  instances,  would  deny  workers  the  only  effective  means 
they  have  of  enforcing  subcontract  agreements,  thereby  effectively  ending  the  ability  of  workers 
to  protect  themselves  through  collective  bargaining. 

The  report  holds  up  “voluntary  monitoring”  by  apparel  manufacturers  as  a  promising 
avenue  to  curb  sweatshop  abuses  and  describes  several  different  “voluntary  monitoring”  plans. 
However,  “voluntary  monitoring”  can  have  serious  problems.  It  can  be,  and  sometimes  is,  little 
more  than  a  public  relations  ploy  in  which  the  “foxes  guard  the  henhouse.” 

Apparel  manufacturers  and  retailers,  who  control  the  prices  paid  to  the  contractors  and 
thereby  control  the  wages  paid  to  g£irment  workers,  lie  at  the  heart  of  the  sweatshop  problem. 
They  earn  enormous  profits  from  sweatshop  labor  at  home  and  abroad.  In  the  face  of  strong 
public  criticism,  most  manufacturers  and  many  retailers  adopted  “codes  of  conduct”  several  years 
ago.  Too  often,  however,  such  codes  have  had  no  impact  on  the  lives  of  garment  workers. 

In  voluntary  monitoring  schemes,  it  is  the  retailer/manufacturer  who  selects  and  pays  the 
“independent”  monitors.  The  monitoring  entities  are  profit-making  businesses  who  have  to 
please  the  retailers/manufacturers  to  obtain  business.  Thus,  the  monitor  is  beholden  to  the 
retailer/manufacturer  whose  low  prices  are  responsible  for  the  sweatshop  conditions  in  the  first 
place.  It  is  in  the  interest  of  retailers  and  manufacturers  to  hold  down  prices  as  much  as  possible. 
It  is  in  the  interest  of  the  monitor  to  please  its  employer,  the  retailer  or  manufacturer.  But,  it  is 
impossible  for  garment  workers  to  enjoy  minimum  wage  and  overtime  premiums  if  the  prices 
paid  by  manufacturers  and  retailers  to  contractors  are  insufficient  to  allow  the  contractor  to  pay 
minimum  wages  and  overtime  premiums. 

The  Chairman’s  report  summarizes  testimony  by  Mr.  Reines  of  the  Compliance  Alliance, 
who  claims  that  Department  of  Labor  statistics  for  the  Los  Angeles  area  support  the  efficacy  of 
monitoring.  The  monitoring  in  the  Los  Angeles  area  stems  from  efforts  of  the  Department  of 
Labor  to  seek  injunctions  to  prevent  manufacturers  from  selling  “hot  goods”  -  goods  produced  in 
violation  of  the  Fair  Labor  Standards  Act  (FLSA).  Firms  whose  contractors  committed  repeated 
FLSA  violations  entered  into  monitoring  agreements  with  the  Department  of  Labor  to  escape 
“hot  goods”  injunctions.  Monitoring  agreements  now  cover  a  substantial  portion  of  the  garment 
production  in  the  Los  Angeles  area.*'* 


’’  See  Prepared  Statement  of  Ray  Marshall,  August  6,  1998,  at  page  3. 

'*  Seventy -seven  percent  of  Los  Angeles  garment  shops  surveyed  by  the  Department  of  Labor  in  1998  were  monitored. 
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The  monitoring  programs  resulting  from  the  Department  of  Labor’s  enforcement  efforts 
have  a  major  advantage  over  other  monitoring  programs.  Firms  entered  these  programs  under 
the  scrutiny  of  a  law  enforcement  agency.  However,  even  with  this  advantage,  there  is  reason  to 
question  the  efficacy  of  the  monitoring  program.  The  Department  of  Labor’s  statistics  show  that 
60  percent  of  monitored  shops  do  not  comply  with  the  FLSA;  over  70  percent  of  the  shops 
which  are  monitored  are  monitored  “ineffectively.”  Widespread  voluntary  monitoring  in  the  Los 
Angeles  area  has  not  improved  conditions  in  the  Los  Angeles  garment  industry  generally.  In 
both  1996  and  1998,  only  39  percent  of  Los  Angeles  area  garment  factories  surveyed  were  in 
compliance  with  the  FLSA  -  this  despite  the  fact  that  monitoring  among  contracting  shops 
increased  from  44  percent  to  77  percent.'* 

Voluntary  monitoring  does  not  provide  for  effective  monitoring  of  the  price  paid  by  the 
manufacturer  to  the  contractor.  To  the  extent  that  the  retailer/manufacturer  continues  to  drive 
down  the  price  paid  to  the  contractor,  the  contractor’s  options  to  deal  with  the  resulting  problem 
remain  limited  and  monitoring  does  not  expand  those  options.  Monitoring  does  not  reduce  the 
need  for  strong  and  effective  enforcement  of  the  FLSA  by  the  Department  of  Labor. 

We  must  also  strengthen  our  labor  laws  to  give  sweatshop  victims  more  protections.  We 
should  pass  legislation  to  impose  joint  liability  for  the  wage  and  hour  violations  of  the  contractor 
on  those  who  have  both  caused  the  violation  and  profited  from  it.  Republican  New  York 
Governor  George  Pataki  signed  into  law  a  bipartisan  bill  making  manufacturers  liable  for  the 
contractors’  failure  to  pay  proper  wages.  Congress  should  follow  suit  and  enact  the  Stop 
Sweatshops  Act'®,  which  holds  manufacturers,  including  retailers  when  they  manufacture 
garments,  liable  for  FLSA  violations  by  contractors  working  on  the  manufacturers’  clothes. 

III.  THE  TRUE  STATE  OF  THE  AMERICAN  WORKER 

Contrary  to  the  claims  of  the  majority,  we  do  not  believe  that  the  changes  in  America’s 
workforce  in  the  next  twenty  years  will  eliminate  the  need  for  labor  laws  that  have  protected 
American  workers  from  exploitation  for  decades.  The  Majority  would  strip  workers’  protections 
based  on  the  mere  hope  that  the  emergence  of  the  high-tech  industry  will  cure  the  ills  that  plague 
the  American  workforce.  In  our  view,  the  likely  changes  to  the  American  workforce  in  the  next 
twenty  years  call  for  strengthening,  not  weakening,  protections  for  our  nation’s  workers.  Tn^tpaH 
of  stripping  workers  of  vital  protections,  we  believe  that  the  Congress  should  improve  workers’ 
standard  of  living  by  addressing  the  problems  of  low  pay,  lack  of  benefits,  violations  of  current 
labor  laws,  and  barriers  to  workers’  ability  to  organize  into  unions. 

THE  WORKFORCE  OF  TOMORROW  WILL  LOOK  MUCH  LIKE  THE  WORKFORCE  OF 
TODAY 


“The  high-tech  industry  is  strong  and  growing,  however,  the  Majority’s  assessment  of  its 

”  Esbenshade,  Jill;  “Monitoring  In  the  Garment  Industry:  Lessons  &om  Los  Angeles.” 

“  H.R.  90  in  the  lOe**-  Congress.  H.R.  23  in  the  105'^  Congress. 
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impact  on  the  structure  of  the  workforce  as  a  whole  is  somewhat  overstated.  The  technological 
transformation  of  the  American  workplace  is  in  its  infancy,  but  slowly  entering  a  period  of 
maturation.  Companies  across  the  country  are  clamoring  for  highly-skilled  employees  to  work  in 
an  industry  that  has  led  the  world  in  the  development  of  technology  that  will  change  the  way  we 
live  and  work  into  the  next  century. 

Training  and  educating  our  students  to  be  able  to  adequately  perform  in  ^s  environment 
is  imperative,  and  one  of  the  top  concerns  of  high-tech  employers.  However,  it  is  very  important 
that  we  recognize  that  the  increase  in  highly-skilled,  highly-paid  positions  is  being  accompanied 
by  an  even  greater  increase  in  low-skilled,  poorly-paid  positions  in  other  industries.” 

Data  from  the  Bureau  of  Labor  Statistics  (BLS)  indicate  that  the  workforce  of  2020  will 
not  look  dramatically  different  from  the  workforce  of  today. The  Bureau’s  employment 
projections  for  1996  to  2006  show  that  while  many  jobs  with  the  largest  projected 
increases  are  highly  paid,  jobs  with  the  largest  projected  increase  in  numbers  are  in  lower  paying 
occupations.  So  while  the  high-tech  industry  is  adding  many  high-paying  jobs  to  the  economy, 
even  more  low-paying  jobs  are  being  added  in  other  areas.  In  fact,  of  the  top  ten  jobs  expected  to 
experience  the  highest  numerical  growth  rates,  low-paid,  low-skilled  jobs  outnumber  high  paid, 
high  skilled  jobs  three  to  one.  Strikingly,  six  out  of  ten  of  these  occupations  pay  either  below  or 
only  slightly  above  the  poverty  line  for  a  family  of  four. 

“While  the  surge  in  high-paying,  high  tech  jobs  is  currently  strong,  it  is  possible  that  the 
trend  could  be  short-lived.  In  spite  of  anecdotal  evidence  of  surging  pay-scales,  BLS  data  has 
shown  stagnant  growth  in  median  weekly  wages  for  computer,  mathematical,  and  operations 
research  occupations  between  1989  and  1997.  Similarly,  a  National  Association  of  Colleges  and 
Employers’  salary  survey  shows  wage  offers  to  new  college  graduates  declined  over  roughly  the 
same  period  by  1.9%  for  computer  engineers  and  9.2%  for  computer  programmers. 

These  statistics  may  very  well  be  merely  indicators  of  a  job  market  that  is  leveling  off 
after  a  decade  of  severe  labor  shortages,  but  it  serves  to  warn  us  that  the  high  tech  sector  does  not 
serve  as  a  panacea  to  all  our  employment  problems.  High-tech  industry  needs  support  tluough 
investment  and  education,  but  that  should  not  be  done  at  the  expense  of  other  lower-paying 
industries  and  their  workers. 

To  sum  up,  the  workforce  of  tomorrow  may  look  visibly  different,  but  its  underlying 
structure  is  likely  to  remain  very  much  the  same  as  the  workforce  of  today.  Accordingly,  while 
the  number  of  highly  paid,  high-tech  jobs  that  may  be  adaptable  to  telecommuting  and  non- 
traditional  hours  will  increase,  many,  if  not  most,  workers  will  continue  to  hold  positions  that  are 
not  readily  adaptable  to  such  flexibility.  Both  categories  of  workers  deserve  a  livable  wage, 
decent  benefits,  and  job  security. 


Bureau  of  Labor  Statistics.  “BLS  Releases  New  1996-2006  Employment  ProjecUons.”  News  Release.  December  3. 1997 


THE  MOST  STUNNING  TREND  IN  EMPLOYMENT  IS  THE  INCREASE  IN  PART-TIME 
Am  TEMPORARY  JOBS  THAT  PROVIDE  LOW  PAY  AND  FEW  BENEFITS. 


Perhaps  the  most  significant  change  in  the  structure  of  the  American  workforce  in  the 
next  twenty  years  will  be  the  further  marginalization  of  workers  through  a  continued  increase  in 
non-standard  work  arrangements,  e.g.,  part-time,  temporary  and  contract  jobs  that  now  account 
for  almost  30  percent  of  the  workforce.  While  these  arrangements  may  be  beneficial  for  workers 
at  the  top,  for  most  workers,  such  arrangements  contribute  to  the  erosion  of  wages,  benefits  and 
job  security. 

Earnings  and  benefits  for  workers  in  these  nton-standard  arrangements  are  typically  five 
percent  to  twenty-five  percent  less  than  those  of  their  counterparts  in  regular,  full-time  jobs  and 
are  less  likely  to  have  health  or  pension  coverage.  In  fact,  workers  employed  through  temporary 
help  agencies  are  particularly  hard  hit:  fewer  than  half  of  temporary  agency  workers  had  any 
health  insurance  coverage  in  1995  and  fewer  than  fifteen  percent  had  any  pension  coverage. 

Workers  in  non-standard  arrangements  are  more  likely  to  fall  outside  the  nation’s  worker 
protection  safety  net  for  two  reasons.  First,  non-standard  workers  are  often  explicitly  or 
implicitly  excluded  from  coverage  under  federal  and  state  laws.  Second,  the  employment  bond 
between  non-standard  workers  and  the  firms  to  which  they  provide  services  is  often  attenuated. 
At  best,  this  ambiguity  chills  workers’  assertion  of  their  legal  rights.  At  worst,  it  creates  a 
situation  in  which  the  real  employer  in  interest  is  able  to  circumvent  labor  and  employment  laws 
by  passing  off  legal  responsibilities  to  another  entity,  e.g.,  a  leasing  firm  that  is  the  affected 
workers’  nominal  employer.  The  potential  to  sever  the  employment  bond,  largely  countenanced 
under  existing  law,  has  encouraged  growth  in  non-standard  arrangements. 

Because  of  the  disadvantages  of  non-standard  employment  arrangements,  most  workers 
would  prefer  standard  employment,  but  are  unable  to  obtain  such  jobs.  According  the  Economic 
Policy  Institute’s  analysis  of  a  February  1995  special  supplement  to  the  Current  Population 
Survey,  three  out  of  four  temporary  help  agency  workers  would  prefer  standard  employment  and 
two  out  of  three  on-call  workers  and  day  laborers  would  prefer  regular  full-time  jobs. 

FUTURE  CHANGES  TO  THE  JOB  MARKET  REQUIRE  A  STRENGTHENING,  NOT  A 
WEAKENING,  OF  AMERICA  *S  WORKER  SAFETY  NET 

Contrary  to  the  view  that  the  nation’s  labor  laws  are  ill-suited  for  the  21**  century, 
tomorrow  as  today ,  all  workers,  whether  in  traditional  or  non-standard  arrangements,  will  need 
the  core  rights  and  guarantees  provided  by  America’s  worker  protection  framework  -  the  right  to 
a  safe  and  healthy  workplace,  the  right  to  non-discriminatory  treatment  on  the  job,  and  the  right 

to  pay  and  benefits  that  improve  workers’  standard  of  living,  and  the  right  to  organize  into 
unions. 


Labor  law  reform  for  the  new  American  workforce  should  address  the  growth  of  non¬ 
standard  employment  ^d  the  problems  experienced  by  non-standard  workers.  Rather  than 
further  diluting  protections  for  these  and  other  workers.  Congress  should  amend  the  nation’s 
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labor,  employment,  tax,  and  benefits  laws  to  beef  up  worker  protections.  Needed  reforms 
include  adoption  of  uniform  and  economically  realistic  standards  for  determining  “employee” 
and  employer”  status,  in  order  to  ensure  protection  of  all  workers’  rights  -  regardless  of  labels  - 
and  to  prevent  employers  from  resorting  to  alternative  arrangements  largely  in  order  to 
circumvent  labor  and  employment  laws.  Congress  should  prohibit  pay  and  benefits  differentials 
based  solely  on  differences  in  classifications,  such  as  part-time,  temporary,  or  contract  work,  and 
should  regulate  labor  market  intermediaries  that  supply  non-standard  workers. 

Beyond  the  special  needs  of  workers  in  non-standard  employment,  the  worker  protection 
for  most  American  workers  has  been  badly  frayed.  This  is  nowhere  more  evident  than  in  the 
extraordinary  erosion  of  the  right  to  organize.  Unions  play  a  critical  role  in  raising  wages  for 
workers  and  improving  their  families’  standards  of  living  and  in  giving  workers  a  voice  in 
decision-making  on  the  job. 


Nevertheless,  only  fourteen  percent  of  workers  are  now  unionized,  despite  national 
polling  (by  Peter  Hart  Research)  which  finds  that  as  many  as  half  of  all  non-unionized  workers 
would  join  umons  if  given  a  free  and  unfettered  choice.  Employers  routinely  obstruct  organizing 
campaigns;  intimidate  workers  to  dilute  umon  support;  exploit  every  avenue  under  existing  law 
to  challenge,  object,  and  appeal;  and  refuse  to  bargain  after  workers  vote  for  union 
representation.  Reforms  to  the  National  Labor  Relations  Act,  such  as  “card  check”  recognition 
and  enhanced  penalties  for  defiance  of  the  right  to  organize  and  bargain,  would  facilitate 
workers’  free  exercise  of  their  right  to  organize. 

While  violations  of  the  right  to  organize  is  perhaps  the  most  egregious  example  of 
flaunting  of  the  nation’s  labor  laws,  violations  of  other  basic  protections  are  also  pervasive.  For 
example,  in  FY  1996,  the  Department  of  Labor  conducted  over  40,000  compliance  reviews  under 
the  Fair  Labor  Standards  Act.  The  reviews  uncovered  minimum  wage  and  overtime  violations 
affecting  over  200,000  employees  owed  back  wages  totaling  more  than  a  staggering 
$119,000,000. 

Congress  should  reform  the  nation’s  worker  protection  framework,  not  destroy  or 
diminish  it.  Rather,  21®  Century  reforms  should  be  designed  to  strengthen  these  basic 
protections  and  to  ensure  that  all  workers  -  regardless  of  the  labels  attached  to  their  jobs  -  enjoy 
these  fundamental  rights.  The  reality  of  the  21®  Century  workforce  requires  strengthening  -  not 
dismantling  -  the  nation’s  worker  protection  safety  net. 


287 


k'  . 


w 

I  S 


a 

4;* 


v7  .•  ^'  I^‘ 

-•■1^ 


I'ia 


•  r  ■: 

.  ^ 

»“* 


■'SivA-j-^'  ’»Hiff  ■■■>■*'.:«  ■  i(a>'.?*r',  ..</---. <!»y?»V*iy5*JW  *■'  >ie*to 


f 

\ 


L^rmhit  ■;<^ :  <i  ■ 


■'* 


,  jri’  ■  'Tl.'V  »-»"■*  »■<* 

W  i'2:  IT:.,  vv  ”  ■  '  ■^'  * 


*» 


£0}Sm^-:^  >'  5!ir  t  ■•-..  Aiimtvictr, 

tk  *'*  ,  •  *•*'*  9'  •••>*»  •'  4 

A'<^  «'J  ,  ■<  -••  '  "f-  -  • 


*n  > 

y 

\ 


i-<: 


it 


ST' 

» 


i.  .  '^ . 


/A  \  f  4ta^« 

’yT.ft-'tW 

’.*»» 

K  '  r  *’  t#>^J 

-♦  V.  yjmipit 

» -■- 


r  -SriTT^t .  (^rm  vrC-^k/-SOti  'JT  ’ 

»4|l,  ^-, 

'  aX^ -'i  S-;4I '1 

*•■  ^  ■  ■  *  '"*"  '  -X  r  '■'  -.'*  X  ■ 


■M  ^ 


V 


i^i\  iiiei  !«/•*.  ‘^-.• 

^  ,  ,;.,ir  .  •■-‘•. 

r- "'i  ** -.w  «4P^^|Pjl||l|j|  t,'-. 

;:. !  iv.,<t  t)  1»  -  f  VO,  :  M  3 

'ip,-:  -  .  -  :  •  .w  j*;fs  j.  .  -c^C  ? 

•  ‘  .  .  ,  ^  "-»»'**  **^  "  "*■  ■■^’■*P1 

..  '■  *7'  '■  ‘.^  ' ■ '•  ' ■  '^  ’'■* 

^  ‘  19i  JEW  X  •••»''■  '♦♦';(  i*??  '■*  "  . 

^ -;x’  '-  > 

r->"  ’  •' t  ‘  V  . - 

*,■ van^  ’4*-' '•• ,  tov<>  r>'fr  j”-,  ;  .t"-*  *X,(  ,^sv\>  t  n .  .  ji-'r.-t^"  i 


1  ( 


"5,* 


'  ’(J,  •  "“ 

Ik-  ‘  ^iinni 

ir»»f  ^;J..  3tt^84; 


f  w.t 

^  h^- 


“<  pp 


■  »\  * 


_ _ _ _  '’AfciiJk t-'*  :ip\- 

^'?40|‘'’.j<.^Oiii 


zt  \  ■• 


'  ■•■»•  (.  -  -  ^1 
A 


:*!►#  *>►>  ■  ■  inn  3 

.h;  t'  --i^*''  ’’•  ■'f 

■  i»>a-^i' .v;I3te  ■  w  •'■  -.-•roa''  »■*■ '  •;, ’  .  "■■  “il  ' .r 'j/n-  -  ^  aXt^tiV 

i9J, 


'.',  ,*  i 


.0*^  i'si 


.•fm-f 

.*  ■  6#  k  T.- 


y=k 

*  «! 


•  V*.  <  H^mumih 

V 

*  -  y^al^^rpq^ 


'll.  .  r 

^'i>  jr‘  . 


M 


.’iionaaib 


l-y*  .-t- 


*■  •  p**9:3 

ai' 

-f 

^  ■  Mr:.  j 

^.«rxr datiV’^^; 


r"  ^  •.  *«v’  ■  '■. 

^  jetvjw,'-*  „ 

<  --ii 


•—'**«*:•  i-'f'  s*i«J«4 


*T 


A,  3; 

wi'lM 

*•■  , 

'••  ;■'•.>  '■ 

/  '.t  U  f  <! 

1 


V‘/ 


10 


''■■‘13L  - 

■•'  wV’ 

«•*  '<1 


■  -'•  ^ 


'  H  . 


t  .J  "► 


4  ?■ 


*  ’  '!  •,' » i'^*  -v  w  '  v.4t|ii)*-  -#■ 

"  *’  :u^,  ; 


■'! 

-•  .tt  ..  ■  ■' 


V»., 


i^! 


if  ./:i  s  - 
,  .-S-'X'’.  .. 


..7 -*.*■»  ^  r 


STATEMENT  BY  UNITE 


Addendum  to  Minority  Report 
August  2,  1999 

The  Majority  Report  repeats  testimony  of  garment  employers, 
through  their  surrogates  and  agents,  who  are  incensed  at  UNITE ^ s 
organizing  garment  workers  and  defending  labor  standards  in  the 
garment  industry.  These  employers  attack  UNITE  and  the  Garment 
Industry  Proviso  to  Sec.  8(e)  of  the  National  Labor  Relations  Act 
exactly  because  they  give  garment  workers  a  meaningful 
opportunity  to  collectively  bargain  and  to  achieve  decent  wages, 
health  insurance,  vacations,  holidays  and  other  benefits 
virtually  unheard  of  in  non-union  contracting  shops.  The  anti- 
UNITE  employers  represented  at  the  hearings  are  egregious  labor 
law  violators  whose  attacks  are  baseless  and  self-serving. 
Mademoiselle  Knitwear 

Mademoiselle  Knitwear  testified  through  its  attorney  Joel 
Cohen.  Mr.  Cohen,  who  was  paid  by  Mademoiselle  for  the  time  he 
spent  with  the  Majority  Staff,  represented  Mademoiselle  in  a 
baseless  multi-million  dollar  lawsuit  against  UNITE  and  two  of 
its  locals  at  the  time  of  the  hearing.  As  discussed  below,  the 
suit  has  since  been  dismissed  in  its  entirety.  The  Majority's 
discussion  of  Mademoiselle  Knitwear  contains  serious  factual 
errors  and  distortions . 

UNITE' s  Local. 155  organized  Mademoiselle  Knitwear  in  1992  and 
won  a  contract  that  provided  significant  improvements  in  wages. 
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Unfortunately,  thereafter  Mademoiselle's  management  began 
cheating  its  principle  customer,  Liz  Claiborne,  Inc-  by 
infringing  Claiborne's  trademark  and  other  unlawful  activity,  as 
found  by  U.S-  District  Court  Judge  Robert  Sweet. ^  Claiborne 
determined  to  stop  having  Mademoiselle  produce  its  garments  in 
1995.  UNITE  Local  23-25,  which  represents  some  of  Claiborne's 
employees,  pressured  Claiborne  to  continue  providing  work  to  the 
Mademoiselle  workers  until  1997^,  two  years  after  Claiborne 
sought  to  cut  off  the  work. 

In  the  summer  of  1997,  Claiborne  again  insisted  it  was 
sending  no  more  work  to  Mademoiselle.  At  this  time,  UNITE  was 
negotiating  a  collective  bargaining  agreement  with  Liz  Claiborne 
for  2,000  sample-room  and  distribution  center  workers  and  which 
affected  thousands  of  workers  in  union  contracting  shops  in  which 
Claiborne  placed  work.  The  union  was  unsuccessful  in  negotiating 
an  agreement  with  Liz  Claiborne  to  continue  sending  work  to 
Mademoiselle  in  light  of  Mademoiselle's  cheating  Claiborne. 
However,  UNITE  and  Local  23-25  obtained  a  financial  assistance 
fund  of  $750,000  from  Claiborne  for  Mademoiselle's  250  workers 
who  might  suffer  reduced  employment,  an  unusual  and  significant 
achievement.  At  the  same  time,  UNITE  and  various  locals  obtained 

^  Liz  Claiborne.  Inc,  v  Mademoiselle  Knitwear.  Inc.. 13 
F.Supp.2d  430  (S.D.N.Y.  1998). 

^The  Majority  Report  incorrectly  asserts  that  Claiborne 
ceased  providing  work  in  1995. 
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the  best  contract  ever  for  the  2,000  Liz  Claiborne  workers, 
including  significant  wage  increase,  dental  insurance  and  other 
improvement 3 .  The  contract  also  guaranteed  decent  wages,  health 
insurance  and  other  benefits  for  employees  in  the  dozens  of  union 
contracting  shops  utilized  by  Claiborne. 

Mademoiselle  waged  an  unlawful  campaign  against  its  workers 
and  the  union  as  part  of  its  desperate  attempt  to  keep 
Claiborne's  business  while  cheating  it.  The  Regional  Director  of 
the  NLRB  in  his  thorough  investigation  of  Cases  No.  29-CA-21127  & 
21424  found  merit  in  the  charges  that  Mademoiselle  refused  to 
bargain  with  Local  155,  refused  to  pay  for  employee  health 
insurance,  and  coerced  the  workers  into  anti-union  actions, 
including  a  lawsuit  against  the  union.  An  arbitrator  found  that 
Mademoiselle  failed  to  pay  $335,000  to  provide  employee  health 
coverage. 3  As  part  of  this  campaign.  Mademoiselle  filed  a 
meritless  law  suit  against  UNITE  and  Liz  Claiborne,  which  was 
dismissed  in  its  entirety. •* 


^  Decision  by  Arbitrator  Harold  Richman,  confirmed  by  Judge 
Lewis  Kaplan,  98  Civ.  0942  (S.D.N.Y.,  7/22/96).  The  arbitration 
involved  a  post-bankruptcy  petition  debt.  Mademoiselle  owed 
additional  hundreds  of  thousands  to  the  fund  which  became  a 
bankruptcy  debt.  In  addition  to  the  Company's  unlawful  conduct, 
a  Nassau  county  jury  found  in  September  of  1995  that  Shraga 
Newhouse,  Mademoiselle's  president,  had  defrauded  a  Mr.  Itzak 
Fremd  of  more  than  $500,000  (Index  No.  6980/89) 

^  Mademol^e.l.le.._Knitwear^  Inc-  v  Liz, Claiborne.  Tnc..  unttr 
et  al .  .  98  Civ.  3252  (HB)  (S.D.N.Y.  June  9,  1999)  . 
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Mademoiselle  claimed  that  UNITE  acted  wrongfully  because  in 
the  summer  of  1997,  Local  23-25  settled  its  claims  against  Liz 
Claiborne  for  contract  violations  for  sending  work  to  non-union 
shops  for  $13  million.  Damages  for  sending  work  non-union  is  a 
necessary  enforcement  tool  to  fight  sweatshops.  70  years  of 
history  show  that  manufacturers  continually  cheat  on  the  contract 
requirement  of  sending  work  to  uni'on  shops  only.  Damages  for 
these  violations  are  one  essential  enforcement  tool  to  keep  work 
in  union  shops,  with  their  good  wages  and  fringe  benefits.  Liz 
Claiborne's  violations  and  the  settlement  of  them  were  not 
related  to  Mademoiselle,  However,  the  contractual  requirement 
that  work  go  to  union  shops,  and  the  damages  enforcing  them,  were 
essential  tools  in  UNITE  and  its  locals'  obtaining  improved 
conditions  for  Mademoiselle's  workers  for  many  years,  two  years 
of  employment  (1995-97)  after  Claiborne  sought  to  end  its 
relationship  with  Mademoiselle,  and  the  financial  assistance 
fund.  Mademoiselle  employed  approximately  250  workers  when 
Claiborne  ceased  giving  Mademoiselle  new  orders^.  Almost  a  year 
later,  in  April  1998,  175  workers  continued  to ^be  employed  by 
Mademoiselle.  Most  of  these  175  workers  received  both  the 
financial  assistance  funds  from  Claiborne  and  their  wages  for 
their  year  of  continued  employment - 

®The  Majority  Report  incorrectly  asserts  that  400  workers 
lost  their  jobs  when  Claiborne  ceased  obtaining  production  from 
Mademoiselle. 
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Sorren-bo  Coats 


Sorrento  Coats  and  its  principle,  David  Maffei,  attacked 
UNITE  at  the  hearing  through  it  surrogates,  attorney  Linda 
Klibanow  and  three  employees.  Klibanow  and  the  employees  have  a 
financial  interest  in  a  pending  lawsuit  against  UNITE  and  its  Los 
Angeles  affiliate.  Depositions  in  the  case  reveal  that  Sorrento 
Coats  fostered  the  law  suit  and  induced  workers  to  join  it.  The 
law  suit  is  funded  in  part  by  the  Pacific  Justice  Institute,  an 
^^ti— union,  right-wing  advocacy  group. 

In  1990,  the  union  organized  the  Sorrento  workers  despite 
company  unfair  labor  practices.  The  contract  provided  the 
workers  with  health  insurance  for  the  first  time.  In  1997 
Sorrento  and  Maffei  engaged  in  an  illegal  campaign  to  destroy  the 
union.  As  found  by  the  NLRB,  Sorrento  failed  to  pay  for  employee 
health  insurance,  refused  to  honor  a  collective  bargaining 
agreement  it  signed,  unlawfully  withdrew  recognition  of  the  union 
and  committed  other  unfair  labor  practices.^  The  NLRB  found  that 
Sorrento  unlawfully  coerced  employees  into  supporting  a 
decertification  petition  against  the  Onion.''  Maffei  has  a  long, 
recidivist  history  of  labor  law  violations.®  Ms.  Klibanow' s 

‘Sorrento  Coats.  328  NLRB  No,  62  (1999) . 

''  NLRB  orders  in  Sorrento  Coats.  31-RD-1373  (March  3,  1998) 
and  31-RD-1393  (May  12,  1999) . 

"  See  NLRB  v.  Sorrento  Coats,  Consent  Judgment,  98-71-395, 
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meritless  law  suit  is  merely  another  tactic  by  Sorrento 
Coats/Maffei  to  avoid  its  obligations  to  provide  health  insurance 
and  decent  conditions  to  its  workers . 

Leslie  Fav 

No  witness  testified  on  behalf  of  Leslie  Fay^  a  legitimate 
garment  employer.  However,  the  Majority  Report  mischaracterizes 
the  experience  with  Leslie  Fay.  'In  1994,  UNITE  struck  Leslie  Fay 
for  six  weeks  to  keep  jobs  in  the  U.S.  The  strike  settlement 
preserved  hundreds  of  sewing  jobs  in  Leslie  Fay's  main  factory 
for  a  period  of  time.  UNITE  also  successfully  obtained  a 
commitment  from  Leslie  Fay  to  maintain  a  certain  amount  of 
production  in  U.S.  union  contracting  shops  by  agreeing  to  limit 
amount  of  damages  Leslie  Fay  would  have  to  pay  for  its  non-union 
production.  Leslie  Fay  is  a  clear  example  of  the  union's  ability 
to  preserve  decent  jobs  in  the  U.S.  through  its  damage 
provisions . 

Song  of  California/Good  Time  Fashions 

In  July  1995,  the  workers  of  Song  of  California  and  Good  Time 
Fashions  (a  single-employer)  struck  their  employer  to  protest 
abusive  conditions  and  unfair  labor  practices  and  came  to  UNITE 

® ( -  -  -  continued) 

entered  January  2,  1999  (9th  Circuit);  NLRB  General  Counsel's 
complaint  in  Cases  No.  21-CA-22210,  22249  and  22400,  involving 
similar  violations  by  Maffei  in  other  garment  shops  in  the  early 
1980s. 
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for  assistance.  A  large  majority  of  workers  signed  union 
authorization  cards.  The  Employer  responded  with  a  campaign  of 
unfair  labor  practices,  as  found  by  the  NLRB  in  an  order  in  Case 
21-CA-30782,  including  firing  a  worker  for  union  activity  and 
threatening  workers  with  discharge  and  plant  closing.  Kather 
than  cease  its  unfair  labor  practices,  the  Employer  choose  to 
make  good  on  its  unlawful  threat  and  close  the  factory. 
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July  30,  1999 


Honorable  Peter  Hoekstra 

1124  Longworth  House  Office  Building 

Washington,  D.C.  20515 


Dear  Mr.  Hoekstra: 

We  would  like  to  thank  you  for  the  extended  period  of  time  which  you  have 
allowed  the  Minority  to  submit  views  to  your  report  on  the  American  Worker  Project. 
However,  we  retain  some  substantial  reservations  about  both  the  conclusions  of  the 
report,  and  the  process  under  which  it  has  been  developed. 

After  having  spent  $1.4  million  for  this  study  and  report,  we  believe  the 
Subcommittee  members  should  have  the  chance  to  formally  debate,  discuss,  or  amend 
this  substantial  document.  It  is  important  to  allow  the  minority  to  participate  in  the 
issuance  of  the  report,  especially  given  the  lack  of  opportunity  we  had  to  participate  in  its 
development. 

We  appreciate  your  willingness  to  reach  a  bipartisan  consensus.  However,  we 
must  request  that  you  schedule  a  Subcommittee  Markup  as  an  appropriate  process  to 
fully  consider  this  issue. 
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Again,  tHanlc  you  for  your  consideration,  and  we  look  forward  to  a  prompt 
response. 


Sincerely, 


'Jr 


Tim  Rofemer 
Ranking  Member 

Subcommittee  on  Oversight  &  Investigations 


Bobby 
Member  of  Congress 


Member  of  Congre 


Subcommittee  on  Oversight  &  Investigations 
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